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ABSTRACT

Why can’t we buy a cannabis muffin with our morning coffee? For
much of the past century, the answer was simple: cannabis was illegal.
Now, however, with more and more states legalizing cannabis for adult
use, the answer is far less clear. Even in those states that have legalized
cannabis, the simple action of buying and eating edibles at the same
location has somehow remained a pipe dream despite consumer demand.
Digging a little deeper, we can see how contemporary alarmism—by
rehashing the same prohibitionist rhetoric demonizing cannabis for over
eighty years—has once again arisen with a new target: cannabis-infused
edibles. From journalists to policymakers to legal scholars, the rekindling
of prohibitionist arguments against edibles has had real world impacts on
the regulation of cannabis edibles, to the harm of all involved.

This Article explores contemporary cannabis edibles regulation
using historical, scientific, and legal frameworks to explain why current
edibles regulation is so problematic, and what to do about it. By delving
into the history of cannabis prohibition, this Article shows how the very
same arguments propping up prohibitionist edibles policies are rooted in
bad faith arguments made decades ago that themselves were merely thin
veils for racism. Applying this historical perspective and a rational
understanding of contemporary cannabis edibles, this Article explores
how states have used prohibition-inspired regulations to address two main
concerns—overconsumption and inadvertent consumption—and how
such regulations need to be revisited and revised. This Article then argues
that social consumption sits at the crux of edibles regulation and that states
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must implement social consumption imminently to address the harms that
current regulations do not address, or even worse, perpetuate.
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INTRODUCTION

It has recently become commonplace to observe that when it
comes to cannabis prohibition, the real question is no longer /8"$8"+ to
legalize the drug but 8:/ to legalize it.' Less than a decade ago, exactly
zero states had legalized cannabis for recreational, or “adult-use,”
purposes. That number is now eighteen.” To put that number in greater
perspective, over one-third of the population of the country currently lives
in a state where cannabis is legal for recreational purposes.” Moreover, it
is not just blue states that have legalized the drug; as successful ballot
measures in South Dakota and Montana have recently demonstrated,
cannabis legalization is popular with liberals and conservatives alike.®
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Legal cannabis commerce is now thriving. According to one estimate, the
industry was expected to exceed a total of $15 billion in sales by the end
of 2020, more than the annual revenue of “the NBA, toothpaste and hard
seltzer markets combined,”*and actual sales numbers exceeded even that.*
Although Congress has thus far proven stubborn about liberalizing
draconian federal laws governing cannabis use and distribution, most
experts believe that federal legalization within the foreseeable future is
now inevitable.

Unfortunately, as states have addressed the question of how to
legalize, state actors have all too often fallen back upon prohibitionist fears
and ended up rehashing old worries about whether the drug should have
been legalized in the first place. As a result, in many areas of regulation,
states have ended up replicating prohibitionist policies in different forms.
For example, every state that has created a legal market for adult-use
cannabis has strictly regulated the marketing and advertising of cannabis
products and businesses. Such restrictions are purportedly meant to keep
demand low and discourage use by minors even though no state allows
anyone under the age of twenty-one to purchase or use cannabis for
recreational purposes in the first place. Although a couple of states and
cities have de jure&uthorized social consumption establishments where
people can enjoy cannabis in public, these states have been extremely
sluggish in this area, and the number of social consumption establishments
that actually exist in the United States can be counted on one hand. States
have given extensive control to cities and towns to strictly regulate
cannabis cultivation and retail establishments and even to ban them within
their borders entirely, and many localities have taken advantage of this
authority, making legalization a spotty and inconsistent reality even in
most states that have legalized the drug.” Finally, state regulatory agencies
have consistently imposed costly, burdensome, and often pointless
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regulations on the industry that have made getting into the business and
staying there prohibitively difficult for most budding entrepreneurs."

One area where we find this rehashing of old fears, debates, and
policies is in the regulation of edible cannabis products, or, as we will refer
to them here, “edibles.” An increasingly large part of the cannabis
market,” edibles are simply products infused with cannabis that are
intended to be consumed orally. If ingested, edibles pass through the
digestive system where their A)-Tetrahydrocannabinol (THC) is
metabolized into 11-Hydroxy-A’-Tetrahydrocannabinol (11-OH-THC),
which produces a distinct, stronger, and longer-lasting intoxication than a
similar dose of inhaled THC. Digesting and metabolizing edibles takes a
while, and as a result, the intoxicating effects of edibles do not set in until
approximately between thirty minutes and two hours after ingestion.
Because edibles are easily consumed, are generally designed to taste good
(edibles come in all types and tastes, from gummy bears to potato chips to
sodas to three-course gourmet dinners), and have delayed onsets, they pose
two distinct risks: overconsumption and inadvertent consumption.
Inexperienced users may eat too much of them, and children may eat them
without knowing they contain cannabis. Although the unfortunate effects
wear off before too long and instances of these risks coming to fruition are
rare, examples of people ingesting too many edibles and kids eating
edibles have been widely publicized and have tainted public perception.”

Beyond influencing the public, these relatively minor incidents have
caused critics, legislators, and even regulators to sound the alarm about the
purported dangers of edibles and call for strict regulations to “protect” the
public from the harms of legalization. “They need to stop lacing kids’
snacks with THC . . . and standardize these servings,” Frank McNulty, a
state representative from Colorado and an opponent of cannabis
legalization told '11&7:5#- .'* “Whatever is in that brownie, you’re on it
for the entire ride. There’s no ability to self-regulate with edibles.”*
“Marijuana edibles must not look like candy,” wrote the editorial staff of
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the 6:,$:(&C"+#%5n late 2020.' “It’s a smart move. It ma[y] not stop
every child from getting into an edible, but getting manufacturers to stop
making a product for adults to look like confectionery for children will
help enormously in keeping youngsters out of the hospital for THC
reactions.” Kevin Sabet, one of the nation’s loudest voices in favor of
keeping cannabis illegal, echoed these sentiments when he told the .:,&
1(="%",&7)G"in response to a modest spike in cannabis edible incidents,
“This should give serious public health officials in California pause. We
need to slow this freight train down and rein in this industry.”¢

Legal and public health scholars too have joined the alarmists in
spreading overwrought fears of edibles. For example, in their article “Half
Baked—The Retail Promotion of Marijuana Edibles,” published in the
O"/& I(=%#(5& P:<+(#%& :3& 4"5)L)Qtanford Law scholars Robert J.
MacCoun and Michelle M. Mello have compared edible packaging to Joe
Camel and worry that “the availability of child-friendly edibles could
increase the probability of initiation to marijuana use, reduce the average
age of initiation, and increase the frequency and intensity of use among
users of all ages.”” Similarly, in their F8):& I$#$"& .#/& P:<+(#Yicle
QC)=8R!$#(5#+5,B& 78"& I#*"'& :3& 4#+)S<#H(#& ."=#%)T#3$):(& !/"'E)(=&
1G"+)L#& H=(:+",& $8"& C)55"(&0),N,& :3&I5)R%al, scholars Steve P.
Calandrillo and Katelyn Fulton argue that “[u]ntil more is known on the
health effects of edibles and the impact that they have on society, and until
more effective and consistent regulation can be instituted, state-based
restrictions on edibles may be necessary.”” In the 6<33#%:& .#/&0")"/U&
Heritage Foundation Senior Legal Research Fellow Paul Larkin, Jr.,
citing, among other things, the “heavy dose of sugar” found in many
edibles, argues that “the FDA should consider treating . .. edibles as
adulterated foods . . . taking whatever steps are available to prevent the
sale of any such products altogether.”” Even Harvard’s Dr. Peter
Grinspoon, a tireless supporter of medical cannabis and a member of
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Doctors for Cannabis Regulation, has suggested in a Harvard Medical
School blog that edibles are dangerous and should not be made to taste
like actual food.™®

Heeding alarmist calls like these, and despite obvious consumer
demand,” regulators in state after state have imposed substantial,
unnecessary regulations on cannabis edibles that unfairly burden
commercial entities, raise prices and reduce offerings for consumers,
contribute to the continuing vitality of the illicit market, undermine much-
needed equity efforts, and cause environmental damage. Examples include
serving-size regulations, packaging and labeling requirements, caps on
THC amounts in products, and prohibitions on the sale of non-shelf stable
items such as freshly baked goods or cannabis-based meals.®
Additionally, concerns about the purported dangers of edibles likely
contribute to the reluctance of regulators to authorize the creation of social
consumption establishments that could go a long way towards making
cannabis available to everyone, regardless of race or socioeconomic status.

In this Article, we argue that the alarmist fears of edibles are
misguided and dangerous. Edibles do pose a couple of unique risks that
are not posed by other methods of cannabis consumption, but these risks
are generally overstated and are easily addressed by simple,
noncontroversial regulatory policies. There is no need to rehash any of the
old prohibitionist rhetoric or Reefer Madness tropes to rationally manage
the risks of edibles. Rational edibles regulation requires, in the first
instance, an accurate understanding of what edibles are, how they differ
from other types of cannabis products, and their modest risks. In the pages
that follow, we seek to demystify edibles and explain how states can
manage their risks without overreacting and causing negative
consequences to businesses, consumers, and society alike.

This Article proceeds as follows. In Part I, we describe the history of
cannabis prohibition in the United States, shining a light on the fact that
prohibition was enacted in bad faith to persecute racial minorities, veiled
with the same alarmist rhetoric and pseudoscience we hear today. Part 11
then turns to edibles specifically, explaining what exactly edibles are and
how they differ from other forms of cannabis consumption. By then
looking at two famed stories of American edibles—Alice B. Toklas’s
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hashish recipe from the 1950s and Brownie Mary’s work with San
Francisco AIDS patients in the 1980s and *90s—this Part contextualizes
edibles as an immutable aspect of American drug history. Part II also
brings this history up to the present by describing the past and current
markets for commercial edibles in the United States and the various ways
that states have attempted to regulate them to protect public health and
safety. In Part I11, this Article turns to the two unique problems posed by
edibles—overconsumption and inadvertent consumption—and argues that
while these are real problems, states need not rehash prohibitionist-
inspired policies to solve them. Simple labeling requirements and
educational campaigns will likely suffice to solve nearly all of the
problems posed by edibles without imposing substantial regulatory costs
on producers or consumers, as these problems in fact arise not out of
legalization but out of prohibition. Finally, Part IV addresses the critical
issue of social consumption establishments and posits that an overstated
fear of edibles is partially responsible for the unfortunate snail’s pace
rollout of such spaces in states that have legalized cannabis for recreational
purposes. In short, in this Part, we pose the question: Why shouldn’t we
be able to get a cannabis muffin to go with our morning coffee? The
answer, we suggest, is that there is no good reason at all.

I. A HISTORY OF GETTING HIGH IN AMERICA: LESSONS FROM OUR PAST

Critics have leveled a variety of claims against edibles, and because
many of these rehash claims made against legalizing cannabis in the first
place, they require some historical context to understand and analyze.
Fearmongers have espoused anti-cannabis propaganda for over eighty
years, so it is important to be familiar with these talking points to spot
them when they arise again in the context of edibles. This Part will first
survey the history of cannabis prohibition from its origins in the early
twentieth century through the war on drugs to the present day, paying
particular attention to the central role that racism has played in that history.
This survey shows that many of the falsehoods still spread about cannabis
today have their roots in bad faith pretext decades old. This Part then
discusses recent legalization advances in the United States, tracking the
evolution of this movement from the early days of medical cannabis in the
1990s to the creation of a commercialized adult-use cannabis industry in
the past decade. Finally, this Part explains that many prominent features
of state cannabis regulatory regimes in place today—including the
enactment of strict limits on advertising, the failure to authorize social
consumption establishments, and the delegation of extensive authority to
ban and regulate cannabis businesses to local governments—represent
vestiges of prohibitionist fears manifested in a different form.
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It has been well chronicled by historians that the United States
government criminalized cannabis under false pretenses in the 1930s and
from beginning to end has unfairly panned cannabis as destructive and
dangerous through a widespread propaganda campaign of often overtly
racist fearmongering.” Prohibitionist propaganda has been so successful
that anti-cannabis biases, based on untruths, survive over eighty years after
they were conceived. As this Section shows, these fears come not from an
intoxicating candy bar but from within the schemes of the long-dead
prohibitionists themselves.

1. Initial Regulation

In 1906, the United States Congress passed the Pure Food and Drug
Act. The first national legislation to mention cannabis, the Act labeled it
an intoxicating ingredient whose presence was thereunder required to be
included on the label of any product containing it." This law is widely
regarded as having given birth to the prescription drug system and
moreover, christened the federal government as the overseer of drugs and
medicine in the United States. In 1914, Congress passed the Harrison Anti-
Narcotic Act, which prohibited nonmedical consumers from legitimately
possessing opiates or cocaine.” Due to pharmaceutical industry lobbying,
cannabis, a common pharmaceutical ingredient at the time, was not
included under the Harrison Act’s purview.” Nonetheless, the Harrison
Act was the first federal legislation to make a distinction between medical
and nonmedical use of drugs. Cannabis remained available for both
medical and nonmedical use, primarily in the form of medications,
tinctures, and edible hashish paste, so that early American cannabis users
in fact were also the first American edible consumers. Cannabis’s federal
safe harbor, however, would soon come to an end.

In 1930, President Roosevelt installed Harry Anslinger as the
founding Commissioner of the Federal Bureau of Narcotics (FBN).” The
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country was in the death rattles of alcohol prohibition, which had given
rise to organized crime, massive public health problems,” and a common
disregard for the law.” Harry Anslinger’s response at the time? Crack
down harder.”® Recognizing that violence did not solve the problem, and
desperate for a source of new tax revenue during the Great Depression,
Roosevelt pushed through the Twenty-First Amendment in 1933, ending
alcohol prohibition and robbing the FBN of its greatest source of
revenue.””Knowing that heroin and cocaine, effectively criminalized by
the 1914 Harrison Act,”® could not fund the FBN alone, Anslinger set his
sights on a drug that was used by significantly more people: cannabis.”
While no one person or event can be said to have caused what we
now refer to as the war on drugs, Harry Anslinger and his single-minded
zealotry get pretty darn close. Anslinger was obsessed with exterminating
drug use and looked upon drug users, and especially drug addicts, with
disdain.*C He made it his mission during his thirty-two-year tenure as
Commissioner of the FBN® to exterminate all drugs and drug use. The
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only problem? A whole lot of people in the United States really liked
cannabis. This was not a problem for Harry Anslinger, however, who
despite stating that there was “probably no more absurd fallacy extant than
the notion” that drug use leads to violent crime,* began a war of
propaganda espousing precisely that.

2. Anslinger’s War on Cannabis

Beginning in 1934, Anslinger ran a three-pronged assault on
cannabis, first by propagating sensationalist stories of violence in the
media. American newspapers were already in the practice of running false
accounts of cannabis use gone wrong, and as such were primed for the
coming onslaught.® Anslinger solicited from police numerous instances
of violent crimes allegedly caused by cannabis intoxication and collected
them in his “Gore File.”®" With the help of mass media, including yellow
journalism baron William Randolph Hearst,® Anslinger published a
collection of graphic quotes from this Gore File in newspapers and
magazines meant to scare the American public into believing that cannabis
use incited violent criminal behavior. The most famous of these stories,
that of Victor Licata, described the case of a boy killing his family after
becoming addicted to cannabis.*® Researchers have since debunked the
associations that Anslinger and the media drew between Licata’s actions
and cannabis use and have further shown that none of the 200 cases in the
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Gore File were attributable to cannabis use.**This all came too late though,
as the media campaign against cannabis, successful in its own right, was
then cited by Anslinger, the source of these stories, as evidence to the
public and policymakers alike of the growing dangers of cannabis.**

Prong two of the Anslinger strike on cannabis was discrediting
doctors and scientists while claiming that cannabis had terrible health
consequences. Ansligner wrote to thirty scientists inquiring about the
safety of cannabis use.® All but one wrote back to Anslinger claiming that
based on evidence available at the time, cannabis did not pose major health
risks. ¥ Anslinger, of course, went with scientist number thirty, who
claimed that smoking cannabis caused users to fall into a delirious rage,
become gripped in erotic dreams, lose the power of connected thought,
and finally: go insane. Even though a steady stream of doctors
approached Anslinger and the FBN to debunk Doctor Number 30’s
pseudoscientific conclusions,”’ Anslinger continued to claim, indeed for
the rest of his life, that cannabis was inherently dangerous.”"

In addition to spreading unscientific information, Anslinger in his
third prong of attack further sought to whip up fears by associating
cannabis use with racial minorities, specifically Black Americans and
Mexican immigrants.”" Although states had already relied on racist tropes
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to prohibit cannabis on the local level,”* Anslinger sought to spread this
fear nationwide and enact federal prohibition. To do this, Anslinger
claimed that smoking cannabis gave rise to sexual deviancy, promoted
racial mixing, and endangered the innocence of young white women.”®
Going beyond explicitly preying on latent racist fears, Anslinger sought to
control the language around cannabis, first popularizing the term
“marihuana” to associate the drug with Mexican immigrants, but also to
confuse the public.”*Many Americans did not equate “marihuana” with
“cannabis”: a familiar term that referred to an ingredient that had been in
their pharmaceuticals their whole lives. Indeed, at the Congressional
hearings to criminalize cannabis, Dr. William Woodward, then-legislative
counsel for the American Medical Association, claimed that doctors were
wholly unaware that “marihuana”—this dangerous drug from Mexico that
was threatening to overturn society—was in fact cannabis, and made a
point of using the term “cannabis” throughout his testimony.**
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By leaking stories from his Gore File to yellow journalists and then
citing the published stories as evidence of the danger posed by rising
cannabis use, Anslinger ultimately succeeded in his crusade to criminalize
the drug. In April 1937, Anslinger testified before Congress in support of
the Marihuana Tax Act, which imposed an exorbitant tax on growing
cannabis, the payment of which one could evidence by the receipt of a
federal stamp indicating payment.” The statute imposed criminal penalties
for noncompliance. The Marihuana Tax Act was passed and then went into
effect October 1, 1937, effectively criminalizing cannabis, as even for
those able and willing to pay, no stamps were issued.”

The passage of the 1937 Marihuana Tax Act was manufactured by
the efforts of bad faith actors, such as Anslinger and Hearst, based on
pretexts and lies. However, it is important to remember that they did not
do this alone. Many people could have worked against them and did not,
and none are more at fault than the 1937 Congress itself. That Congress
held only two one-hour hearings on the Marihuana Tax Act and did not
hold a floor debate. This Congress was easily duped by Anslinger, whose
only evidence was his unverified accounts of violent cannabis addicts and
citation to newspaper editorials, which again originated from his very
files.” Furthermore, many of those in Congress who voted on the matter
did not even know what the bill was about and instead chose to vote in
ignorance.®"
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During the subsequent decades, Anslinger continued his crusade
against drugs. With the FBN now fattened by the spoils of a war primarily
against cannabis, Anslinger was able to crack down as he had always
wanted. The rise of McCarthyism in the 1950s as a fearful reaction to an
increasing Soviet power gave Anslinger just the new scapegoat he needed
upon which to blame drug use. In 1951, Anslinger, who had backed away
from his claims that cannabis users were violent delinquents, gave birth to
the gateway drug theory, which suggested that people who use cannabis
become more likely to use “harder” and more dangerous drugs such as
heroin or cocaine.* The theory aligned nicely with the domino theory of
world sociopolitical power that the United States espoused at the time to
garner political support against the expansion of communism.*" The
gateway theory unfortunately caught on, and despite being thoroughly
debunked countless times across decades,®” the theory persists even
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today.®® This new alarmism had far-reaching consequences. The Boggs
Actof 1951, passed in the wake of this additional fearmongering, imposed
the first mandatory minimum sentence for cannabis (between two and ten
years), paving the way for the war to come.*”

62&78"&9H+&:(&;+<=,

Cannabis use expanded significantly in the mid-20th century, with
the Beatniks and Hippies jumping aboard the Devil’s Lettuce Train in the
1950s and 1960s, respectively. Although cannabis use remained fairly low
compared to current consumption levels, this small level of usage was still
massive compared to the usage of other illegal substances, like heroin and
cocaine.%¢ As such, cannabis funded the FBN for decades, during which
Anslinger sought to lock up every cannabis consumer he could.* Despite
this vendetta, the persecution Anslinger had waged on cannabis users thus
far was nothing compared to what was on the horizon.

1. Nixon and the Controlled Substances Act

In 1961, a majority of the international community signed the UN
Single Convention on Narcotic Drugs, an effort led by Anslinger himself
to cement cannabis in a state of perpetual prohibition. The treaty required
all signing countries to implement and maintain domestic prohibitions of
cannabis.*) Although President Kennedy refused to sign the agreement—
perhaps because of cannabis’s popularity among white middle class
college students at the time—the United States did eventually ratify the
treaty in 1967." The timing was apt, as soon after, in ."#+-&*2&'()$"5&
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I$#$", the Supreme Court declared that the Marihuana Tax Act was
unconstitutional.”

Unfortunately for cannabis advocates, a prohibitionist had moved
into the White House, and so the period of federal legality was short-lived,
to say the least. Richard Nixon responded before the midterm election in
1970 by pushing through Congress a sweeping drug-criminalization bill:
The Comprehensive Drug Abuse Prevention and Control Act of 1970.
Title II of this, the Controlled Substances Act, created five schedules
categorizing drugs based on their potential for abuse and accepted medical
value. The CSA placed cannabis in the most dangerous classification,
Schedule 1, where it remains to this day.” Only a few years later, Nixon’s
own commission on the dangers of cannabis use, commonly referred to as
the Shafer Commission, for which he handpicked many members,
concluded that cannabis should be decriminalized and was not
dangerous.” Nixon ignored this conclusion, not even reading it, and tasked
the Department of Justice with further crackdowns.

In 1971, Nixon said out loud what his actions had evidenced all along
when he declared a “war on drugs.”*” The phrase not only invoked the
same false dangers raised by Anslinger and others, but it also functioned
in the same way as the language of Nixon’s prohibitionist predecessors:
by feeding the fear of the American public, this time against communism,
the civil rights movement, and the 1960s American counterculture. While
Nixon alleged this war on drugs was to combat drug abuse and to protect
Americans from the dangers thus posed, the true reasons are far simpler.
As John Ehrlichman, Nixon’s aide on domestic affairs, told Dam Baum
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A#)%<i'the war on drugs was executed to disrupt Nixon’s political
dissidents:

I"H$%"&HE" H' ()*+%,-#./$3 " #O-HO" 1 /* @ 0-3"4#/1/0%5-#-3"# &/ At (4#
2%'$6# 2)-# 27# 1"--0%1# -3"# 8)2*0'# -(# /55('0/-"# -3"# 30880"5# &0-3#
J409)/%/# [Y%-+# 2*/'$5# &0-3# 3"4(0%6# /Y%o+# -3"%# '40.0%/*0:0%1# 2(-3#
3",0*76#&"#'()*+#+054)8-#-3(5"#'(..) %0-0"5<#I"#' () *+#/44"5-#-3"04#
*[+"456# 4/0+#-3"04# 3(."56# 24HBH)8# .""-0%156# %+# ;0*0=T#-3"#
%6013-#/=-"4#%013-# (Yott-3"#";"VoBRUMLHPH 0BT &"H# $Y0(&H &"# &"4"#
*70%1#/2()-#-3"#+4)152#@=# ()45"#ReHt+0+<

Just as with the racism of the 1930s and ’40s, and the red scare in the
1950s, the reasons behind this prohibitionist crusade were not about
cannabis itself, but rather about targeting those who used it, all the while
using the same deceptive and bad faith arguments that Americans had been
fed for decades.

2. Post-Nixon Escalation

The 1970s saw diverging paths on legalization. On the heels of the
1972 Shafer Commission’s report and recommendations, Oregon
decriminalized cannabis in 1973." “Decriminalization” refers to the
removal of criminal penalties for simple possession of small amounts of
cannabis, while possession of bulk amounts, growing, and selling cannabis
remain criminalized.¢ Following decriminalization, it is important to note,
cannabis remains prohibited, profits still go to illicit markets, and
consumers are not protected by government regulations; the main
distinction is that under decriminalization, the state does not actively
charge individuals with a crime for possessing the drug. After Oregon, ten
more states decriminalized cannabis during the 1970s, and
decriminalization even enjoyed some national attention under the Carter
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administration, but renewed antagonism against cannabis shut down that
trend until 2001.”

In 1974, Senator James Eastland led a congressional subcommittee
that responded to the Shafer Commission’s recommendation to
decriminalize cannabis by attempting to demonize the drug." Eastland
held Congressional hearings and invited anti-cannabis researchers to
testify, thereby giving anti-cannabis propaganda a widely publicized
platform and fagade of scientific basis, and these proceedings gave rise to
many of the cannabis myths we still hear today.® Dr. Gabriel Nahas
falsely claimed that he had proven a link between cannabis and
“amotivational syndrome,” a term created for just such a fallacy." Also
testifying was Dr. Robert Heath, whose infamous 1974 rhesus monkey
trials were widely publicized as evidence that cannabis killed brain cells.*
In Heath’s study, researchers pumped sixty-three joints worth of cannabis
smoke into gas masks worn by monkeys. After consuming said smoke
over the course of five minutes, the monkeys suffered brain damage as a
result of suffocation and carbon monoxide poisoning, but Heath attributed
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¢ His results have never been

this brain damage to cannabis use.
replicated.*

When Jimmy Carter was elected as President in 1976, a glimmer of
hope appeared for rational cannabis regulation, as Carter largely viewed
drug use as a public health issue rather than a matter for criminal law.*
However, with the election of Ronald Reagan four years later, this
glimmer was extinguished and did not return for decades. In 1980, Reagan
lied that “leading medical researchers are coming to the conclusion that
marijuana . . . is probably the most dangerous drug in the United States,”
and asserted that while we do not yet know what all the ill effects of
cannabis are, those effects are certainly permanent.! Reagan’s efforts
against cannabis led to the passage of the 1986 Drug Abuse Act imposing
large mandatory minimum sentences for drug offenses, the amendment of
the 1878 Posse Comitatus Act to allow use of U.S. military troops on
domestic soil in pursuit of the war on drugs, the militarization of the police
by way of the use of civil forfeiture in cannabis-related stops and arrests,
and the mass incarceration of hundreds of thousands of Americans for
mostly nonviolent, mostly cannabis-involved drug offenses.”

S28>H((#7?),8)(&$8"& 71" @)+, $8&>"($<+-B&C),$:+-&::",(D$&O"E"#$&?<$&)$&
F3$"(&08-G"&

With Reagan’s crackdown on cannabis, the war on drugs entered the
era of mass incarceration. During his tenure, the prison population doubled
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from 329,122 to 627,402)' Today, over two million people are
incarcerated in some fashion in the United States, about twenty percent of
whom are inmates who have been charged or convicted for drug
offenses.”” Despite multiple presidents admitting to consuming cannabis
in the past,”” the war on drugs continued through the next five presidential
administrations, surviving to this day even though it has failed to
accomplish its goal of reducing overall societal drug use, much less
actually promote the public good.)® Civil forfeiture continues to provide
police departments with strong incentives to enforce drug laws to help
fund their departrnents.)% Furthermore, as the evidence undeniably shows,
cannabis enforcement has been thoroughgoingly racist. As just one
example, the ACLU’s widely cited and reported publication 78"&9#+&:(&
AH+)S<H#H(#& )(& 6%H#LN& #(5& @8)dlided that Black Americans are
roughly 3.73 times more likely than white Americans to be arrested for a
cannabis-related offense )

Despite the abhorrent federal policy, states have slowly made
progress towards legalization, first for medical patients only and more
recently for all adults. In 1996, California voters passed Proposition 215,
the Compassionate Use Act, making it the first state since the 1937
Marihuana Tax Act to legalize cannabis for medicinal use.) Even that
development, however, was only equivocally beneficial for cannabis
users. Official interpretations of the referendum were not initially
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favorable to medical cannabis patients. Latching on to the language in the
“pro” voter pamphlet that described the measure as providing an
affirmative defense to prosecution (despite no such language present in the
measure itself), for instance, then-California Attorney General Dan
Lungren took a narrow interpretation of Proposition 215 and did not stop
the arrest, charging, and prosecution of medical cannabis patients. By
1998, California medical cannabis dispensaries were becoming rare, and
arrests of cannabis  patients—many with valid physician
recommendations—skyrocketed, with over 50,000 in 1997 in California
alone.)

In the years following the adoption of Proposition 215, several other
states passed medical cannabis measures, with Washington, Oregon,
Alaska, Nevada, Washington D.C., Maine, Colorado, and Hawaii all
passing some sort of medical cannabis laws by the end of 2000.”” Each
state had its own list of qualifying conditions for which patients could
receive a medical cannabis recommendation from a licensed physician and
sometimes state-issued ID cards. Qualifying conditions often included
HIV/AIDS, glaucoma, cancer, chronic pain, and epilepsy, for which
cannabis is a unique and proven effective treatment,” but state qualifying
conditions greatly varied.” Once in possession of the relevant physician
recommendation and credentials, cannabis patients had the option to grow
their own medicine, designate a caregiver to grow or produce their
medicine, or purchase cannabis from the illicit market, as no formalized
medical dispensaries existed.”” This situation gave rise to massive “gray”
markets, which operated illegally, but also out in the open, sometimes with
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the tacit blessing of state or local authorities.”® The most prominent
example of this phenomenon occurred in California, where a wildly
extensive gray market operated in the open until state licensing
requirements were adopted in 2018, but even now continues to a large
extent.””

In 2010, Colorado took the next step by implementing the nation’s
first medical cannabis licensing program that involved doing more than
simply authorizing patients to obtain cannabis on their own.”® Similar to
other states that had legalized cannabis for medicinal use, Colorado
already contained operating medical cannabis dispensaries.” Under the
new licensing scheme, however, Colorado mandated that such businesses
fully come above board, at least for purposes of state law.”C This
development marked the beginning of the legal commercial cannabis
industry, and within a few years, legally licensed medical dispensaries
spread to Arizona, Maine, New Jersey, New Mexico, Oregon, Rhode
Island, and Vermont."

Despite the proven medical usefulness of cannabis and changing
public sentiment toward the drug, federal enforcement of cannabis
prohibition continued. To protect the medical cannabis industry,
Congress—after several attempts spanning fourteen years—passed the
Rohrabacher-Farr Amendment (later the Rohrabacher-Blumenauer
Amendment, and currently the Joyce Amendment), which prohibits the
Department of Justice from prosecuting medical cannabis businesses that
are compliant with state law."" Tacked onto appropriations bill annually,
the protection survives today, which is important because most states now
have medical cannabis programs. As of this writing, thirty-six states have
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implemented medical cannabis programs,” with no sign of this progress
slowing. Indeed, the voters of Mississippi, one of the most conservative
states in the nation, just voted to legalize medical cannabis in November
of 2020."

In 2012, Colorado passed Amendment 64 and Washington passed
Initiative 502, both by voter referendum, legalizing cannabis for
consumption by the general adult population in each state."” The first legal
adult-use sale occurred on January 1, 2014, at 3D Cannabis in Denver, and
the market has exploded since."® Since 2012, eighteen more states have
legalized adult-use cannabis, most by popular referendum but a couple
(Vermont, for instance, and Illinois) through legislative action."” The
commercial cannabis industry is currently thriving, with states enjoying
millions of dollars in sales annually.”& In 2020 alone, for instance, U.S.
retail cannabis sales topped $17 billion," even though the drug remains
federally illegal for virtually all uses and purposes.

D&>H((#?),80"=<Y#$): (&7 B-

From the perspective of adults who enjoy using cannabis, the reforms
of the past decade have made life better and easier. Any adult who lives in
a state with a functioning adult use cannabis market can now walk into a
cannabis store and choose from a wide array of products of all types
(flower, edibles, tinctures, topicals, concentrates, etc.) and potencies (from
CBD products that contain no THC at all to waxes and shatters that top
out at 80% THC or higher) for use at home, generally without any worry
about being harassed or arrested by law enforcement. These products have
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been tested for impurities and labeled clearly so users know exactly what
they are buying and using. For those who have limited experience using
cannabis or who simply want help figuring out which product will serve
them best, trained personnel or “budtenders” are there to assist."¢ For
those who prefer to grow their own cannabis, most states that have
legalized cannabis for adult use allow them to do so subject only to fairly
generous limits on the number of plants they can cultivate at one time
(typically between four and six flowering plants)."

Still, though, even those states that have fully legalized cannabis for
both medical and adult-use purposes have continued to support policies
reflecting the fears stoked by prohibitionists throughout the prior century,
placing unjustified and unnecessary obstacles in the path of those who seek
to enjoy cannabis. In our view, in other words, states have tended to adopt
policies that embody Mark Kleiman’s famous call for “grudging
tolerance” of drug use rather than fully embracing and celebrating the
benefits of cannabis.”” Part of the problem stems from the failure of most
states to adjust or amend existing laws or legal doctrines outside of the
cannabis statute itself to harmonize legalization with other public goals.
For instance, many states continue to have per se&uiles against driving with
any amount of THC in one’s system despite the fact that THC is fat-soluble
and can remain in the body for weeks after being consumed.” Moreover,
in the realm of employment law, no states protect recreational cannabis
users from being fired or not being hired in the first place based on testing
positive for cannabis,” and only some have even sought to protect
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medical users from similar negative employment actions.”” As a result,
many employees have been fired for using a substance that is completely
legal under state law."® Finally, many states have not adjusted their Fourth
Amendment search and seizure doctrines to account for the fact that
possession of small amounts of cannabis products or plants is no longer
illegal; in these states, the police can claim that probable cause exists to
search a car or residence merely because they smell burnt cannabis, even
though that smell is no longer evidence of a crime."”

The other part of the problem can be found in the cannabis statutes
and regulations themselves. Several prominent features of these statutes
embody prohibitionist fears by strictly and unnecessarily burdening
cannabis businesses from operating and selling their wares. First, all states
that have legalized cannabis severely restrict cannabis establishments from
advertising and marketing."® These restrictions tend to focus both on the
content of advertisements (what kinds of things must be in an
advertisement, and what kinds of things are prohibited) and the placement
of advertisements (where businesses can advertise, including limits on
both the location of the advertisements and what kinds of media can be
used for advertisement).” Some of these limits, of course, are aimed at
the clearly legitimate goal of protecting children; for instance, most states
prohibit the use of cartoon characters or celebrities who appeal to kids in
cannabis advertisements.”( But most states go beyond these concerns to
limit advertising to adults as well, presumably to reduce the demand for
an otherwise legal product. Massachusetts, for example, bans most
advertisements of cannabis product prices,”) and Colorado prohibits
cannabis businesses from using leaflets or flyers for advertising or
“engag[ing] in [a]dvertising that is visible to members of the public from
any street, sidewalk, park or other public place” other than a fixed sign on

I ;9p#me)ClL

TR Ael]

& ;9 1&!"&3"("+HUPH3!1)" 2E3)" HH @H+)ATH(HE.."34%) 2#$)>(&0"3)G" &H#(C&S5"&I*>%*)(3&E>T+$5&
\G"(CG"($ HH+18 1821019 ;\Ni 3))I(" - ./8,2)2(), 742" C 923\ 1Q 19 C7/,627*Tad . ETAVT), " *a

/.E,C.(a.-"4- *Ea5" 2/)3a7C.. *0C . *)143))J (" J./C7#22 HR6Mal [OBFAMT((7232(.))(1, ()31 )4, . /1, *!

)3,(17/ . 71" ST BHBT- *EI3 . 40)37))3. 10" /1751, 3. /IK2/*)1* [12*K2/*)27%*TK (127%% *)IE . * . /THOIK . 12( . B!

)" (3" 81/ *KTKL. R72( .15 1171 7/2312%4. (()3.1°@ " /)(" C. 3" 818.C " *()/7). ()37))3.17C " 2*)I"527**TK (!
H1)3.10.5.%07%P(I" (- (" *1,(1 12 ((,-.#1"™"2&"13B * CC**8 . 74)31-#1B/2VHI<\_IOt0{90IR<<ISM7((#!
9:;;NIB"CC"*8.74)3I-41Z-./C0. /M ;|0%0t@!; _\ISM7((19: ; \}#!

&  ;901&!I"e **11.() 45" &<>GK%"$"&_7)C &$>&@#+)ATHHE\CH+$) HBESB:( 1S"240I<}!

9:;<M13))J("07(3)8 12" C K" E CT/,627*7a70-./),(, *Eat78 (1d3))I (" J./CT422 b=&+a"R&IFID" /1" * I

-, 817)3.127%(),)?), "*74,)01 *51)3. (1478 (1 2*@./1)3.1D,/()! FC.*0C . *)il (. .16.(4, .1 @ }4" 8172 K(H
0"37%#%)(38 @#+)ATH(HE \C*'+$),)(3& #(C& @H#+W"$)(3& $>& 6+>G>$"& 678%)9& ;"HUMEP& R#*)34$)(3& $5
<>(,$)$79)>(HN&@)("HYUBT 25 D B#)7$ 6iN+, #l; R;159: ;6!

& ;911&IMR()"H,TK+HE). 1 9QH

& ;9R1&BC

I ;0<tich IMIgg iB(+$ N+6&#KS : t#; 1 S\ISKIS; RXISO: ; TH#



2021] 1G"+)L#(&15)?%", 941

the property itself.” As Jim Borghesani, a spokesperson for the
Massachusetts ballot measure legalizing cannabis, recently stated in
response to a proposal to ban cannabis billboards: “A common refrain of
policy makers hostile to legal cannabis is ‘protect the children,” a
sentiment that packs rhetorical sway but lacks empirical authenticity. The
proposed legislation to ban billboard cannabis advertising seems a product
of this sloganeering. It should be defeated.”

Second, most states afford cities and towns substantial authority to
basically opt out of legalization altogether.” This nod to “local control”
clearly helps the legalization movement politically, but the result has often
been to ensure large pockets of prohibition within states that have
otherwise legalized cannabis. Massachusetts, for instance, allows any of
its 351 cities and towns to ban cannabis establishments altogether.™
Localities that voted “yes” on the original referendum in 2016 must do so
through a popular vote, but those that voted “no” on the original Act can
prohibit cannabis businesses merely through the actions of elected
officials.”® As a result, nearly half the cities and towns in the state have
prohibited cannabis establishments from operating within their borders, **
often citing prohibitionist tropes about the dangers of the drug that have
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long been discredited.”® A similar situation has occurred in other states,
such as California”™ and Michigan."™

Finally, although some states and localities have formally adopted
regulations allowing for the opening of social use establishments where
people can use cannabis in public,” not all states have even authorized
such spaces. Moreover, even in those jurisdictions that do theoretically
allow for social use establishments—for instance, Denver and
Massachusetts—very few, if any, such places have actually opened.”™ As
we will discuss later in the Article, social consumption spaces are critical
for the normalization of cannabis use in the United States.’™ All states
prohibit the “public use” of cannabis, meaning that the only place one can
really use the drug is at home, but because many people do not have a
home, or live in public housing where all cannabis use is prohibited, or
live in smoke-free condominiums, or rent from landlords who do not allow
cannabis use, or live in houses or apartments with children or other non-
users, these cannabis users are out of luck unless they choose to risk a run-
in with the law or anger their spouse or neighbors. Social consumption
spaces, then, are a matter not only of convenience but also of equity, and
the failure of states to actively promote them represents a failure to provide
a safe space for everyone—not just those who own their homes—to enjoy
the fruits (or buds) of legalization.
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In sum, then, while cannabis may be legal in the eighteen states that
have lifted their prohibitions for all adult users, this legality comes with
significant limits and caveats. Yes, adults can visit a cannabis store to buy
the product of their choice, but they cannot use it in public, and they better
hope they don’t get pulled over by a cop for driving days after they’ve
consumed it. They might be fired or have their houses searched simply for
using a legal substance, and if they’re unlucky enough to live in a city or
town that has opted to ban cannabis establishments entirely, they may have
to drive a substantial distance to get what they want. And yes,
entrepreneurs can apply for a license to operate a cannabis establishment
in these states, but even if they can somehow obtain the capital necessary
to run a business that is taxed at enormous rates and find a locality that
will allow them to locate there, they still can’t even advertise their products
like almost every other business imaginable. Prohibitionist attitudes, it
would seem, continue to run deep in the United States despite legalization.
In the next Part of the Article, we explain how this phenomenon manifests
itself specifically with respect to the regulation of edibles.

II. EDIBLES: AN INTRODUCTION

“Studies have produced conflicting results as to whether marijuana
is a gateway drug.”™® One could be forgiven for thinking that this
statement comes from a press release from the Nixon Administration.
Instead, the excerpt comes from a 2019 legal article about edibles.'
Despite the cannabis industry employing more American workers than
there are computer programmers,™® this mindset is far from unusual in
academic literature. The bias behind this false equivocation—rooted in
bad faith campaigns of political agents past—is not specific to edibles, as
cannabis still faces challenges getting legalized at all. Even once cannabis
legalization measures do pass, though, it seems that the merits of legalizing
cannabis must be rehashed at every subsequent step of regulation.s”
Edibles are merely one of the new battlegrounds for prohibitionist
arguments. When issues arise concerning how edibles should be regulated,
many critics fall back on Reefer Madness mindsets and rhetoric rather than
focusing on what we actually know about edibles, thus obscuring the real
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problems facing edibles in a post-legalization world. Before diving into
the weeds of how states have regulated edibles, then, we start by
explaining some of the science behind edibles to demystify the core
subject of the Article.

12&98#$&H,&#(&I58%"J

Cannabis edibles, or just “edibles,” are products infused with
activated cannabis extract that are intended to be consumed orally. Edibles
come in many forms, from confectionaries and baked goods to oils and
liquids, all of which can be orally ingested.”®® The oral consumption of
edibles induces a similar but distinct intoxication in the consumer as that
of the more broadly familiar consumption methods of smoking and
vaporizing. There are four main methods of cannabis consumption:
inhalation, topical application, oral consumption, and sublingual
consumption.* By smoking or vaporizing cannabis, the most prevalent
consumption methods,”®( consumers can inhale combusted or heated
cannabinoids into their lungs, producing intoxication. Topicals, such as
creams, salves, and patches, are applied to the skin, although intoxication
rarely results.’® Edibles and sublinguals are both initially ingested orally,
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but then are absorbed via different methods. Edibles are swallowed,
passing through the stomach and liver before entering the bloodstream.'*"
Sublinguals, by contrast, are kept under the tongue, where they dissolve
and pass through the mucus membranes at the floor of the mouth into the
blood vessels located there.'”"

The distinction between edibles and sublinguals, such as tinctures,
can be tricky to understand and is worth a bit of attention. Tinctures are
liquids—traditionally alcohol-based but commonly oil-based in
contemporary markets—that contain activated THC and other
cannabinoids.”" Tinctures are often administered via a measuring dropper
and intended to be consumed sublingually.” While tinctures are
commonly categorized separately from edibles, they are not different in
kind. Instead, tinctures—and sublinguals generally—are designed to
facilitate a sublingual method of consumption.”®Swallowing a sublingual
will produce an identical effect to swallowing a non-sublingual edible and
keeping an edible capable of dissolving under your tongue will produce a
sublingual effect.””*Due to this similarity in kind, for purposes of this
Article, our definition of “edibles” will be inclusive of orally administered
tinctures and other sublinguals unless otherwise noted.
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As mentioned above, THC is well known to be the most prevalent
psychoactive cannabinoid, and cannabidiol (CBD) is the most prevalently
used non-psychoactive cannabinoid for medical purposes. Both can be
extracted from cannabis and either consumed via inhalation methods or
added to other products for topical or oral administration. However, eating
raw cannabis flower' ®®does not produce the same intoxicating effect, nor
does it give the medical benefits that smoking that same flower will. Why
is this? Instead of containing anything more than trace amounts of THC,
as common knowledge might suggest, raw cannabis flower contains
Tetrahydrocannabinolic acid (THCa), the acidic form and precursor to
THC, which on its own is nonpsychoactive.” To be transformed into its
neutral form of THC and become psychoactive, THCa must be activated
in a process called decarboxylation.”*

Decarboxylation naturally occurs over time but can be greatly
catalyzed by the application of heat.” With cannabis flower,
decarboxylation occurs via combustion when smoking or by acute
applications of high heat when vaporizing, such that the smoke or vapor
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inhaled contains THC, not THCa.'®" When extracting cannabis into a form
for use in edibles, however, decarboxylating must be much more precise
than simply lighting the cannabis on fire.'*! Extractors must heat cannabis
flower to the temperature at which decarboxylation begins, just above the
boiling point of water, for an amount of time that breaks THCa down into
THC, but not so long that THC is broken down further.'*" Decarboxylated
(or “decarbed”) cannabis flower contains THC, is psychoactive, and will
produce intoxication if ingested.'**

The next step in the process involves “stripping” decarbed cannabis
plant matter of its activated cannabinoids to obtain a cannabis product that
can either be sold as-is, like some tinctures,'*® or mixed into other
products, as in the case of edibles. Because cannabinoids are lipophilic, or
“fat-loving,” they do not bind to water and instead must be stripped from
the plant matter by other means.'**Activated cannabinoids can be stripped
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from decarbed plant matter by submersion in a fat or alcohol, a process
that may be catalyzed by the application of heat to the solvent, or by
hydrocarbon or carbon dioxide extraction methods, which dissolve
trichomes and result in cannabis “extract.”'** Once the cannabinoids are
extracted, the plant matter is then discarded.® The remaining infused
solvent or extract can then be added to food products to produce edibles
for retail sale.

As noted above, ingesting cannabis edibles produces a delayed onset
and different effect as compared to other consumption methods. This is
due to how edibles interact with the human digestive system. When orally
ingested, the THC in edibles must pass through the stomach and the
gastrointestinal tract to enter the bloodstream, traveling through the portal
vein to the liver.®! Due to cannabis’s lipophilic nature, which slows
absorption through membranes, this longer path that edibles take through
the digestive system accounts for the delayed onset associated with
edibles.'® 1In the liver, THC undergoes “first pass metabolism” and is
converted into 11-OH-THC,"”" which produces a distinct, stronger, and
longer-lasting intoxication than does a similar dose of THC in the
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bloodstream.” This long and unique process is why sublinguals are so
different from edibles: sublinguals, such as lozenges or tinctures, may be
placed under the tongue whereby they pass through the mucus membrane
located there and directly into the bloodstream, foregoing the longer path
and conversion into 11-OH-THC."

Faced with the challenges presented by how edibles interact with the
human body, cannabis businesses have in recent years introduced
innovations in cannabis technology to improve consistency in consumer
experience. One of the most promising emerging technologies is
nanoemulsification. As many know, an emulsion is a mixture that keeps
salad dressings and mayonnaise together: it allows fat-soluble and water-
soluble liquids to mix without separating. As applied to cannabis,
processors create emulsions at the particulate level (with individual
particulates measured in nanometers) * that allow extracted cannabinoids
to dissolve in water-based solutions.”® This technology has begun to allow
cannabis businesses to create cannabis-infused beverages and other
products that before were only pipe dreams."”
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Cannabis businesses have used nanoemulsion technology to solve
two of the largest qualms with edibles: delayed onset and non-
homogenous dosing. Because cannabinoids in edibles can now be made
water-soluble, they can be absorbed into the body quickly without having
to go through the lengthy process of first-pass metabolism."®
Additionally, while cannabis’s lipophilic nature can normally prevent
homogenous dosing without intervention, water-solubility enabled by
nanoemulsion allows cannabinoids to spread evenly throughout an edible,
paving the way for edibles that are traditionally more difficult to produce
compliantly.” Even further, nanoemulsions increase the bioavailability
of cannabinoids within edibles, meaning that more of the active
cannabinoids contained within edibles may be absorbed.”( Edibles
currently have low bioavailability,” which accounts for at least some of
the inconsistency in effect and preferred dosing across consumers due to
individualized rates of absorption.'” All of the above benefits come from
just one cannabis technology innovation. With many more advances on
the horizon,' the sky is the limit for the future of edibles.
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As we now know, cannabis has been a part of human culture for
millennia. In the fifth century BCE, Herodotus described Scythians
throwing cannabis onto heated stones and getting high.'" So too ingesting
cannabis has a long relationship with humanity. For thousands of years,
Indians have combined cannabis leaves and flowers into a paste know as
?8#(=""* This cannabis paste was, and still is, often mixed together with
milk, as well as seeds and spices, to make 68#(=&N)&78#(5#)hich itself
is often referred to as just “bhang.”'® Bhang is in many ways the world’s
oldest edible.'™ Despite its illegality, bhang is still openly consumed today
at Hindu festivals.® Many countries have similarly specific edibles
engrained in their histories. Cambodia has “happy soup” and more recently
“happy pizza,” and Uzbekistan has =<I@#(3 a type of cannabis
confectionary.!(( The United States, of course, has the pot brownie. Lesser
known, however, is that the pot brownie has its roots in the world’s most
popular form of orally consumed cannabis: hashish. This Section will
explore how hashish came to the U.S., how hashish led to the pot brownie
becoming the American edible, and how pot brownies led us to legalized
cannabis.

1. Hashish in America

Hashish'0  first became popular in the Muslim world as an
intoxicant.”” Because cannabis is not proscribed by the Qur’an as alcohol
is, cannabis flourished in the form of hashish and other preparations.”
From countries like Morocco, hashish slowly made its way across the
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world, in part due to influential literary works from the mid-nineteenth
century.!)"

In the mid-1800s, Jacques Joseph Moreau” and Théophile Gautier
established ."&>%<?&5"&C#L8)L&)(the Hashish Club, which introduced
the French social elite to edible hashish paste consumed with dinners.”®
The club met once a month from 1844 to 1849 and included a multitude
of characters, from Charles Baudelaire to Alexandre Dumas, whose
detailed description of consuming hashish in 78"&>:<($&:3&4:($"&>+),$:
popularized hashish throughout the continent and beyond.”” The spread
of edible hashish also made it to the United States, where travel writer
Bayard Taylor published 78"& .#(5,& :3& $8"& #+#L Yescribing his
experience with overindulging in edible hashish.”® Despite his harrowing
experience from overconsuming, Taylor saw this as a learning experience,
and consumers today could learn from his advice in this 1854 book:
“[T]ake the portion of hasheesh which is considered sufficient for one
man, and not, like me, swallow enough for six.””

Flouting this sage advice, Fitz Hugh Ludlow began ingesting high
doses of hashish and described his experiences in his 1857 book, 78"&
C#,8),8& 1#$"+B& 6") (=& K#, #=",& 3+:G& $8"& .)3"& :3& #& K-H8#:+"#(
smashing success, the book started the cannabis conversation in America.
Hashish smoking became popular, as did edible hashish confectionaries.”
After Dr. W.B. O’Shaughnessy’s reports on medical applications for
cannabis spread through the American medical community, doctors began
prescribing cannabis to their patients in over-the-counter elixirs and
tinctures.” This prolific medical consumption of cannabis persisted until
Anslinger won his war on cannabis with the passage of the 1937
Marihuana Tax Act, at which point cannabis and edibles were thrust out
of the limelight.
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The resurgence of cannabis edibles, and in many ways the beginning
of what we know as edibles in America, started with an expat living in
Paris in the 1950s. Alice B. Toklas was running up against a deadline for
her cookbook.” Despite promising her publisher that Hemingway was
going to send her a recipe on how to cook a lion (which may or may not
be apocryphal), Toklas was in need of content and reached out to
friends.” Brion Gysin, at that time living in Morocco and indulging in the
hashish plentiful there, sent in a recipe for “Hashish Fudge,” allegedly as
a joke. ™ Toklas unwittingly tossed the recipe into her cookbook without
editing it, and it was included in the 1954 British edition, although the New
York publishers timely caught and removed the recipe from the U.S.
edition.”® The eponymously named 1%)L"&62&7:N%#,&>::N&@s Noth
a book of recipes and a memoir about Parisian bohemian life, and sold off
the shelves throughout Europe, becoming notorious for its hashish fudge
recipe.  Due to the massive popularity of the recipe, it was included in
the second edition of the book in the United States.”® As one of the
highest-selling cookbooks of all time,  the 1%)L"&628& 7:N%#,&>::N&6::N
saw “Toklas” become synonymous with cannabis use and awakened a
hunger for cannabis in food. Chefs and cannabis proponents alike fell in
love with the book, and famed chef Jeremiah Tower allegedly always
carried a copy with him and used it to inspire a dinner he cooked for what
would have been Toklas’s 100th birthday."™

Although Toklas is credited as the origin of the pot brownie, her book
only included a recipe for fudge, and she herself may have never so
imbibed. A recipe for hash brownies first appeared in 78"& C#,8),8&
>::N?::N , which was published in 1966.” Though 78"& C#,8),&
>::N?::N was the first book to actually include a recipe for pot brownies,
it is Toklas who will always be associated with birthing the American
edible. The tellingly named 1968 film H&.:*"&V:<&1%)L"&62& 7hiNd/aHe
effect of truly cementing pot brownies in the American psyche, as it was
the first major film to include cannabis-infused food as a major plot
point.”" The film depicted the main characters consuming pot brownies to
tongue-in-cheek delirious effects reminiscent of the 1937 propaganda film
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0""3"+& 4#5(",,, and it explicitly&ecredited Toklas, with one of the
characters attempting to avoid blame for the delirium by stating, “Thank
Alice B. Toklas. It was her recipe. She wrote a freaky cookbook.”™

2. Brownie Mary

During the 1970s and through the 1990s, Mary Jane Rathbun,” now
famously known as “Brownie Mary,” operated an illicit cannabis kitchen
out of her home in San Francisco." Rathbun made dozens of batches of
cannabis-infused brownies at a time and sold thousands of brownies per
month."® Born in 1922, Rathbun’s grandmotherly appearance undermined
attempts for prosecutors to get a jury to convict her, despite the police
catching her with pounds of cannabis and dozens of edibles on multiple
occasions. '

During the AIDS epidemic, Rathbun volunteered as a nurse in the
AIDS ward at San Francisco General Hospital at a time when many others
would not for fear of catching the mysterious disease."® Rathbun began
giving some of her “kids,” as she referred to them, cannabis-infused
brownies.” She noticed that when the AIDS patients ate her brownies,
their wasting syndrome symptoms ameliorated.”¢ People began donating
cannabis to Rathbun, who would bake the flower into brownies and
distribute them to AIDS patients free of charge.” Even after run-ins with
local police and federal DEA agents, Rathbun was persistent in her
mission.” As she once told reporters, “If the narcs think I’'m going to stop
baking pot brownies for my kids with AIDs...they can go fuck
themselves in Macy’s window!”"

In 1994, Rathbun, along with medical cannabis icon Dennis Peron,
helped open the San Francisco Cannabis Buyers’ Club, the first public
cannabis dispensary in the United States—although cannabis was very
much still illegal.” The Club not only offered Rathbun’s famous
brownies, but also featured cannabis-infused bread, cakes, tinctures, and
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topicals. * Many of the patients and much of the staff had HIV, and the
dispensary became beloved, even earning local approval despite its state
and federal illegality.”

In part due to being constantly targeted by law enforcement officials,
Rathbun and Peron went on to champion Proposition 215, the California
Compassionate Use Act, which was approved by California voters in 1996
and legalized cannabis for medicinal use.””* While the road to Proposition
215’s passage was rocky, & and what followed immediately thereafter was
not overtly promising, ~ California’s Compassionate Use Act opened the
door to an industry for cannabis edibles in the United States.

>28."=HY&>H((#?), 8H#(5&$8"&IG"+="(L"&:38>:GG"+L)#%&I5)?%",

In the wake of Proposition 215’s passage, Dennis Peron reopened the
San Francisco Cannabis Buyers’ Club, which had previously been
shuttered by state law enforcement, to San Francisco’s patient
community.” ¢ The success and notoriety of the club paved the way for
more than thirty patient-centered cannabis clubs that opened in California
shortly thereafter.”) These clubs offered patient members an array of
products, including infused brownies and cookies, but also capsules,
tinctures, and other offerings that were more easily consumed by patients
with debilitating conditions.” Each club and its offerings were fairly
unique because of the lack of regulatory structure in place. However,
because there was no regulatory structure, these cannabis clubs were
subject to pressure from state and federal law enforcement and many were
raided and shut down. ™
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In 2003, California Governor Gray Davis signed Senate Bill 420,
which established a statewide formal licensing and identification program
for patients and allowed patients to pay caregivers or collectives to grow
or provide them with cannabis. * The effect, if not the intention, was to
create an industry; cannabis was less commonly dispensed in clubs or by
local support networks but instead in establishments that resembled retail
stores. ™ The success of cannabis businesses was contingent on local
approval, and while many local jurisdictions like Orange County
eschewed cannabis operations, others like Oakland embraced them, giving
rise to a quasi-illicit gray market.® In 2006, Steve DeAngelo founded
Harborside Health Center in Oakland, which he described as the world’s
largest medical cannabis dispensary, a description that the locale retains to
this day.” With a more commercialized market came product
competition, and in lockstep, innovation in cannabis edibles.

In 2000, Colorado followed California in legalizing the cultivation
and consumption of cannabis for medicinal use.*®* While dispensaries did
emerge in the Centennial State, the industry was initially fairly muted. ™
In 2007, the Denver District Court ruled that medical cannabis caregivers,
individuals, or entities designated by individual patients to cultivate and
provide cannabis to them on their behalf, could provide cannabis for an
unlimited number of patients, creating a rush by businesses to sign up
patients.*( In 2009, U.S. Deputy Attorney General David Ogden issued a
memorandum giving U.S. attorneys “guidance and clarification”
regarding jurisdictions in which medical cannabis had been legalized, and
outlining that prosecutorial priorities should not be focused on state-legal
conduct.” While the Ogden Memo, as it is now called, explicitly denied
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creating any legal protections for those in violation of federal law, the
effect was to dramatically increase the number of medical cannabis
patients and operators.'®"

After the Ogden Memo, the cannabis industry took off despite
ongoing federal raids. Colorado cannabis businesses, still operating under
minimal regulation, increased not only in number but also in product
innovation.™® Stores expanded selections, selling everything from more
familiar baked goods and chocolates, to new products like marinara sauce
and salsa, all infused with cannabis.”® Colorado medical dispensaries sold
fudge, muffins, coffee, ice cream, and even milkshakes. ** Cannabis drinks
were popularized.”® Premium, organic, and vegan edibles shops emerged
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to meet demand, including offerings for cakes and chocolate croissants.

The market even gave rise to a short-lived cannabis restaurant in Denver
that served cannabis-infused pizza, lasagna, cheesecake, you name it. %
With few regulations in place, retailers did not face any substantial
restrictions, and a cottage industry emerged to stock dispensary shelves
with locally made edibles.

In 2010, Colorado officials responded to the bourgeoning
unregulated industry by passing House Bill 1284, “creating the world’s
first system to regulate and tax for-profit cannabis businesses, requiring
dispensary owners to register with the state, pass criminal background
checks, install security systems, pay taxes, grow 70 percent of their own
product, and meticulously track their inventory from seed to sale.”® The
new regulatory framework forced many small businesses that could not
afford to comply to go under, and the requirements on kitchens and
cannabis tracking caused the cottage edibles industry to collapse.” What
remained was an industry with significantly less innovation and edibles
offerings, and more restrictions were soon to come.

When Colorado and Washington became the first states to legalize
cannabis for adult use in 2012, a for-profit industry quickly arose. The
following years saw millions in sales and gave way to new edibles

innovations: from incorporating terpenes™® into edibles, to creating water-
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soluble cannabinoids, to curating multi-course cannabis-infused private
dinners. However, cannabis legalization brought with it new problems.
When Colorado edibles sales tripled in 2014, in part due to the budding
cannabis tourism industry, * alarmists began ringing bells. As some
pointed to tragic incidents allegedly brought about by edibles and claims
of children increasingly accidentally eating edibles, ' policymakers grew
concerned about the new industry—concerns which were only magnified
by national press that wanted to sensationalize the new wild west.

In response to the outcry over edibles, Colorado regulators
promulgated rules requiring that edibles be manufactured and sold in a
very particularized fashion. For instance, the state required that all edibles
had to be made with easily demarcated serving sizes of ten milligrams of
THC and sold in childproof packaging with a universal identifying
symbol " on every package (years later, these requirements were extended
to be printed on every edibles serving). ¥ While these measures were
suitable for chocolates, gummies, and a few other confectionaries, other
forms of edibles were not easily conformable, and the wide range of
edibles offerings consequently dried up. Due to the high profile of
Colorado’s efforts, when other states subsequently legalized adult-use
cannabis, they looked to Colorado for guidance concerning how to
regulate edibles.™® These second-in-time states adopted similar, if not
identical, regulations to those that Colorado had promulgated, leading to
many of these regulations becoming common and legitimized by means of
their mass adoption. The result is today’s market dominated by chocolates,
gummies, and candies.

With strict limits placed on what they could sell in stores and without
any workable on-site consumption business model, cannabis edibles
entrepreneurs saw another path forward: catered dinners. California, for
example, saw a massive increase in private cannabis dinners in the
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2010s. **The hands-off approach that California had taken to its medical
cannabis industry resulted in a prolific gray market and gave rise to a swath
of unregulated edibles businesses. When California passed Proposition 64
in 2016 to legalize adult-use cannabis, edibles sales in the state were
already estimated to total $180 million.** However, when California
revamped its edibles regulations in 2018 to resemble what Colorado had
done, many types of products could not conform to the regulations set
forth.” Any edibles that could not be individually divided up into ten-
milligram serving sizes were discontinued.®( Products that contained
alcohol or had to be microwaved or refrigerated were prohibited.*
Edibles containing dairy were not allowed, so cannabis cheese makers
(and eaters) were out of luck.® Moreover, due to the lack of stores initially
compliant under California’s recreational program, a total of twenty-
eight,® and the great number of unlicensed stores, consumers went right
back to the illicit market. '

Consequently, the initial surging edibles industry got regulated into
the bland candy-dominated industry we see today. Earlier and larger states
like Colorado and California paved the way by creating standard
regulations in reaction to alarmist worries, and other states followed. The
effect was to entrench regulations that stifle an industry we know has a
much greater demand than chocolate bars and gummy cubes. It can be easy
to look at the edibles market as it stands now and think that this is how it
always was and must always be. However, an examination of the history
of American edibles tells a different tale and shows us that the current state
of the edibles market was hardly preordained. The range and types of
products available to consumers are a direct result of the regulations under
which edible manufacturers operate. And while some of those regulations
have restricted edibles in the name of consumer safety, a noble cause
unquestionably, the questions remain: Are these regulations effective, are
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they no more restrictive than necessary, and ultimately, are they the best
that we can do?

:280"=<V#$:+-&1EE+#L8" &)(&$8'&I$HS",

States that first legalized cannabis for adult use not only got the first
stab at cannabis industry but also set a precedent for subsequent legalizers.
As we see today, this has resulted in a large amount of overlap in the
approaches to edibles regulation, and indeed, some regulations are
identical across several states. Before getting into the merits and efficacy
of these regulations—the subject of Parts III and IV of the Article—it will
prove useful to survey the types of regulations that govern edibles. Stated
overly simply, these regulations come in three strains or flavors, so to
speak: (1) regulations on the content and form of edibles, (2) regulations
on the packaging in which edibles are sold, and (3) ancillary edibles
regulations. *%*

First and foremost, states directly control edibles by regulating the
form and content of edibles themselves. Some states directly ban the sale
of edibles that are not shelf-stable so as to ensure that the new industry
does not encounter problems with refrigeration in the supply chain,
endangering consumer safety.® Pursuant to similar food safety concerns,
some states explicitly ban edibles that contain alcohol or caffeine, or are
themselves considered dairy, meat, or seafood products. “*Those types of
food products that are allowed for cannabis infusion must then conform to
dosing and form requirements. Most states that have legalized adult-use
cannabis prohibit edibles from being shaped like humans, animals, or
fruits, seeking to avoid appealing to children.*® In the same line of
thought, some states prohibit edibles that resemble currently sold
commercial products.®
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If an edible is of a type and form such that it may otherwise be sold,
it must then conform to dosing requirements. When Colorado and
Washington first imposed dosing limits on edibles following the
legalization of adult-use cannabis, the idea was to find a serving size that
was large enough for all consumers to feel an effect without consumers
being overwhelmed by a single serving. These states settled on ten
milligrams of THC for a standard serving size, and a limit of ten serving
sizes per sale unit."* All states to subsequently legalize adult-use cannabis
imposed this framework of serving sizes, and mostly conformed to the
numbers that Washington and Colorado settled on, with some variation. ®
For edibles that contain more than a single serving, states require that
individual servings be separated, such as is the case for confectionaries
like gummies, or be demarcated such that single servings are easily
separated, as in the case of chocolate bars.” Liquid edibles containing
multiple doses are similarly required to conform to serving sizes, often by
a requirement that the edible include a device for measuring out a single
dose.” Additionally, states require that edibles must be homogenously
dosed, such that THC is spread throughout the product evenly and
consumers do not ingest multiple servings thinking they are ingesting only
one.” Finally, many states require that edibles themselves, to the extent
possible, be marked with that state’s universal identification symbol for
cannabis products.”” Given all of these limitations, it makes sense that
edibles that are created by pouring ingredients into molds reign supreme:
they are the easiest to conform to regulation.

Once edibles are in compliance, they must be packaged and labeled
in conformity with state law. In these packaging and labeling regulations,
states seek to prevent access by minors while providing adult consumers
with all information relevant to their consumption, in part to avoid
instances of overconsumption. Edibles packaging itself is required to be
child-resistant to prevent inadvertent consumption by children.”® States
then impose strict requirements on what must appear on that packaging,
including universal identification symbols, warnings about delayed onset
and potential dangers to children, dosing and cannabinoid profile
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information, nutritional labels, and directions for use. ”* States prohibit
edibles packaging from containing many other things, such as misleading
information or images that appeal to minors.

Beyond state regulations on type, form, dosing, labeling, and
packaging, other ancillary regulations also impact edibles producers,
sellers, and consumers. Public consumption is prohibited in nearly all
states, and progress towards states allowing social consumption
businesses is fledgling at best, leaving out-of-state consumers with few
options for legal consumption and potential social consumption
entrepreneurs out of luck. Additionally, states impose license requirements
on edibles producers and retailers, which can be burdensome for cannabis
entrepreneurs due to vertical integration requirements, slow and costly
licensing processes, and municipal control of licensing approval, to name
a few. Even if a business can acquire the necessary licenses and produce a
compliant product, states also regulate advertising edibles in various ways
and to varying degrees."¢

So that’s where we are. From fairly unsophisticated origins in hash
paste, to the rise of pot brownies and baked goods in America, to an
unregulated edibles cornucopia, to the highly regulated chocolates and
gummies-centric market we see today—cannabis edibles have taken a long
and winding history in this country. It would be folly to presume that the
current state of edibles regulations was either inevitable or is the final stop.
Current regulation serves as an example of how the state-by-state
regulation of edibles has resulted in an entrenchment of first-in-time
regulations that themselves were responses to alarmist fears. If we are to
better regulate the industry moving forward so as not to stifle it, we must
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reconsider some of the worries that resulted in initial cannabis regulations
and ask ourselves whether these purported harms were caused by the
legalization of edibles, or instead arose out of prohibition itself.

III. REGULATING EDIBLES: SIMPLE SOLUTIONS TO SIMPLE PROBLEMS

With over a third of Americans now living in a state where cannabis
is legal for adult use,” it can be tempting to claim that the United States
is reaching the end of cannabis prohibition. Such a conclusion, however,
would be premature. After all, two-thirds of Americans can still be arrested
and imprisoned for possessing or using cannabis. Moreover, even in
legalized states, we are still attempting to correct for the harms that
prohibition has and continues to cause. Certain regulatory problems posed
by edibles, such as how they should be tested for toxic substances
including pesticide residue, are inherent in the products themselves; other
problems, such as how to prevent edibles from being diverted to illicit
markets, are not problems inherent to edibles, but rather arise out of the
continuing nature of prohibition. The failure of policymakers to recognize
this distinction has led to sluggish implementation of legalization
measures and the promulgation of regulations that are either overly
burdensome or miss the mark entirely, ultimately perpetuating the very
harms of prohibition for which they should be solving.

Separating out regulatory issues that arise out of prohibition leads to
the way to solve them. This Part first explores why prohibition does not
work and illustrates some of the defining qualities of prohibition-based
policy. By discussing the known failures of prohibition and how to identify
prohibition-based harms, this Part then applies this understanding to the
two major issues in edibles regulation: overconsumption and inadvertent
consumption. Explaining how regulations aimed at these two problems
often incorrectly frame the relevant problems, this Part reveals that many
of the regulatory problems facing edibles can be solved by continuing on
a path away from prohibition, and not, as some critics suggest, by delaying
or turning back. Specifically, on the problem of overconsumption, we
argue that while regulations focusing on serving sizes and other physical
aspects of edibles may be helpful during the early stages of legalization,
over time they should be phased out and replaced with a better approach
that emphasizes consumer education and flexible titration methods for a
wide range of edibles products. With regard to inadvertent consumption,
we contend that regulatory efforts should focus on educating adults about
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the need to responsibly store cannabis and not on regulating the form or
type of edibles themselves.

12878"&K+:7%"G,&:3&K+:88)$):(

Alcohol prohibition, so notorious in United States history that it is
commonly referred to simply as “Prohibition,” is widely regarded as a
massive policy blunder.” Prohibition gave rise to organized crime,
dangerously unregulated alcohol markets, and a general disregard for the
law."* Most importantly, alcohol prohibition did not achieve its goal of
stopping alcohol consumption in America." Why then do we think that
anything would be different for cannabis? Accepting that total prohibition
is bad policy, how does prohibition play into regulated markets? When
you try to solve for prohibition, but impose overly burdensome
regulations, what results?

Cannabis prohibition, like alcohol before it, is ineffective at
accomplishing its purported goals."® Despite cannabis’s illegality, most
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Americans have consumed cannabis,® and tens of millions have
consumed cannabis within the last year.”® Studies have found that
cannabis is easier for minors to acquire under prohibition than it is under
legalization.® Prohibition does not make people safer, as it denies
medical patients their medicine, fails to protect consumers from ingesting
dangerous pesticides or other contaminants,¢ and deters users from
seeking out medical help for fear of prosecution. Cannabis prohibition
funds massive criminal organizations that have killed tens of thousands of
people in the past few decades( and fosters an overall disrespect for the
law. The evidence is in: from alcohol to cannabis, prohibition is not only
ineffective policy, but it is also actively harmful.

Legalization by contrast not only removes the harms of prohibition
but actively contributes to the common good by increasing tax revenue, ¢
bolstering the economy and job market,”” and bringing cannabis use into
the public sphere where the government can afford protections to
consumers and businesses alike. It is thus doubly important that when
legalizing, states are careful not to overly burden legal markets and divert
operators and consumers to illicit markets. We know that cannabis has a
fairly inelastic demand, meaning that demand for cannabis is not readily
affected by changes in supply.” This not only explains why prohibition
is ineffective at curbing use, as supply naturally rises to meet the inelastic
demand, but also why overly burdensome regulations fuel illicit markets:

! OR\iIMIy&"$ B 1§3&" i96()$=0* #&Z/ #ig>++.$ D1 $51+$F5+)813¢ Disw2 15159z ;X!

! 9R_# 10*&"138+$ F*0&+$ BsM+3"#$ [+#'1$ 1+)& #$F.53 #sL+2$10*&"138+$ +&+$13.$
M+3"14$ [+#'1$ j3.8"0&$3$"1+$  +3"+.$ 1'1+& "N+&0#'8€$%)(5$"1+$ 9:;ROI"@BH$  10),+2%

(3% $)06$ +&+313. +1#1 131592 ;<K

&  9RQL&!"2&HB#(2.$ Pi$'(13&"'(3 HN'8Ll.$ FigM+81 is=1"y878 MisZPMu#+2 I$'Hins eis
&1815!13  i$'(13$ o#gle104#+3*+)6$ BIM+613$ Ois=!"y87 19M(3"()36$"1+$  D0"0)+ "$OI"(3#$

10),+2% N+&0#'&$(3% $)06$ +&+§<]_a9:;<Hl; ;<h)Kd;]1S9: ; <Xl

&  ORJL&!M=/.((IN.ATCHB)/ (@51, (. 7(. 1B *)/"4 D=/~ %), " UG [B!=/"@?2)(IM70!=470!7IN"4.!

L Z2)K/LTAL "51 62*E! j*¢?/0! F(("2,7).@! 8,)3! 0a2,E7/.)).! +(.4 "/t H7J,*E! S1.J)! 914 9: ;<!
3))J(""888#202E"-"C.0,7/.4.7(.(9:;<'J:<9]8)32a-7J,*E{3)C4!  d3))I(""J./C7#22' nmQFaOQGIf!
STj*170@,), " *1)3.1/.3"/)I5/* Cljid,** (17*@!>,(2"*(,*!(3"8.0")37)!* . 7/10' THIG [ Ba2 " *)7,*,*E'J/ " @?2)(!
[.3%)).@7 (127 *)7,* *EIQ7T*E./"2(12"*)7C,,*7*)(f18./.\JT2ATE . @43/ .5,44.@!d-73 " /,V,*Ef127/)/ ,@E . ()37)!
8./.13/,C7/,40172U?,/.@\5/* C\,*5" /CT4(*2/2. (1(?23!7(!5/, - *@(#!57C,40!C . CK./(H,44,2)1@. 74/ (41" /1" 55!
)3.10)7 . g

! ORR#!"03+$ 1#g&+""+# 19B(36 #iN+&igl+), #N\;_]QigM+9'8( "$2)6!3:+.$  B)5+$13.$ $)06$
G)1%%'87'36$ Z)6!3"!"(3& 101S9:9: ¢!

&  OR<I&IMBINMNPBT-,(MSH#S"&H(C & >IHY&<H((#8),84#I&0""(7"&e7GK,&iiY 2&{B&R M 1f&U)%%0)>(&
)(&LMNHj3&" £53$ Gl9 P3sl$08(3 #$=(# P2 ISMT7/#!; :119:9:X43))J(",). " /E"()7).a7*Qad " 274a27**7K, (a

Y7la/ .- .*?.ac?CJ(abba(?/37((,*Ea;a<aK,i,"*a,*a9: ;<'1d3))I(*"J./C7422°'R&D\aON 1 L fi!

&  9<:1&!"2&"IBTF.411).4) " *a["4)C.,. M<5#+$P&'I& <#((#8),8K%>-G"($&<>7%CE&<%)G8& R"#+%-&
[MY& )& LMLM2& !7+K#,)(3& <>GK7$"+& 6+>3+#AGR+Sr#2 | §"240! 9RK 9:9:)il
3))J(""CcK,V@7,4082" C 237/)a?(a27**7K,(a. CJI4"0C . *)a2 " 24@a24,CKa* . 7/40a_-a,*a9:9:a(?/I7((,*Ea
2"CJ?)./aJ/"E/1CC./(1d3))I(""I./CT#22' &6"Ra]bBmfi!

! 9<;#e7/011#1&.2A. /4IM,237 dle/ " ((CT*! R IL.-,*IM#IM?/J30% 45" & @#+W"$&=>+& B%%"3#%&_ >>C,P&
45"&<#,"&>=&VHI3; \!"i$=(# #908(3 #bRH_Q!S9: - QX!



2021] 1G"+)L#(&I5)?%", 967

they restrict supply, but not demand. Even in states with legal adult-use
cannabis, if legal markets are unable to meet demand due to the heavy
burdens placed upon them by regulators, consumers will turn to illicit
markets to meet their demand instead.”"

Illicit cannabis markets are extensive and sophisticated, even in
states that have legalized adult use. Consumers do prefer legal cannabis,
both due to quality and convenience, and are willing to pay a premium for
it up to a certain amount (one scholar suggests $14 per gram), at which
point consumers prefer illicit markets.” The choice between legal and
illicit markets is a rational economic choice, and one that follows simple
economic principles. This is nowhere clearer shown than with California’s
cannabis market, which is estimated to be 80% illicit.”® Many argue that
this high proportion of illegal operators is caused by the state’s high tax
rates, high barriers to entry, and limited supply of licenses.”” Overly
burdensome regulations applied to an inelastic demand for cannabis divert
consumers to illicit markets and thereby perpetuate the harms of
prohibition and undermine the benefits of legalization. Therefore, the goal
of such regulations should be first and foremost to avoid restricting supply
in an effort to avoid extending prohibition.

The first step in enacting edibles regulations that do not further
prohibition is to distinguish problems inherent to edibles from problems
that are rooted in prohibition and that will therefore continue until full
legalization is achieved. Problems inherent to edibles require permanent
solutions that will regulate edibles in perpetuity, or at least until revision,
as a part of a legalized market. Problems caused by prohibition, however,
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require temporary solutions serving as stopgaps to prevent harms during
the transition from prohibition to legalization. When one is conflated with
the other, problems can easily arise.

Take for example the problem of diversion to illicit markets. To
prevent such diversion, all states with legalized adult-use cannabis have
limited how many plants consumers can grow at home as well as how
much cannabis they can purchase or possess.’® In a fully implemented
legal market, with cannabis legalized nationwide, none of these provisions
would serve any significant purpose, as evidenced by the fact that few such
provisions exist for alcohol.” These provisions serve to deter diversion
of cannabis to the illicit market with all of its associated harms and lack of
consumer protections. As such, they are only useful while illicit markets
remain prevalent; once the illicit market disappears or decreases to a
negligible level, the provisions will simply burden consumers who wish to
grow, possess, or purchase amounts of cannabis over the regulated limit
for little to no benefit.

Take instead the problem of how to ensure edibles sold by stores do
not contain toxic substances. A requirement that all licensed sellers of
cannabis test their products for safety ensures that consumers are
protected. Unlike the diversion problem, the possibility that some edibles
will contain toxic substances will persist even after fully implemented
legalization, so testing requirements will continue to make sense.

Distinguishing between these two types of problems—those that
come from prohibition and require only transitional measures, and those
that are inherent to edibles and therefore require lasting solutions—should
determine the regulatory approach required. Problems that are inherent in
the regulation of edibles are myriad but such problems can typically be
addressed with a relatively simple regulatory approach, mirroring
regulations on alcohol. This same approach, however, is inapplicable to
problems caused by prohibition, as problems caused by prohibition can
only be completely solved by fully implementing legalization.

In the following Sections, we apply this insight to the two primary
problems posed by edibles: overconsumption and inadvertent
consumption. Overconsumption happens when a consumer intends to
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reach a certain level of intoxication but ingests a larger dose than necessary
to reach that level, sometimes excessively larger, resulting in a negative
experience. Overconsumption occurs mainly with new or inexperienced
cannabis users, particularly cannabis tourists. Inadvertent consumption, on
the other hand, happens when a person does not intend to ingest edibles at
all, but mistakes an edible for a non-cannabis-infused food item and
thereby inadvertently becomes intoxicated. Inadvertent consumption
occurs mainly with children. As we will explain, the reactions of regulators
and cannabis critics to these two important issues exemplifies how
scholars and policymakers have fallen prey to alarmist fears and
inadvertently furthered the harms of prohibition.

62&F*"+;:/5)(=B&78"&F*"+L:(,<GE$): (&K#GL

In June 2014, Maureen Dowd published a now-infamous opinion
piece in the O"/&V:+N&7)G'tecounting her unfortunate experience with
cannabis-infused edibles and speaking to the worries she had about the
edibles market.”C The title, ;:(D$& CH#+,8& F<+&4"%%:/U& stBctively
communicated the article’s level of nuance. Therein, Dowd shared her
harrowing experience ingesting an entire cannabis chocolate bar? —far
too high a dose—and cites her own experience alongside multiple
instances of violence allegedly connected to edibles ingestion to paint an
alarming picture.”” The piece also offhandedly noted an increase of
hospitalizations resulting from edible use.”" Dowd concluded on a facially
ambiguous note, but she strongly implied that edibles are inherently
dangerous and should be strictly regulated to protect consumers.””
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Dowd has since been rightfully criticized,”” not only because she
disregarded advice she received that her chocolate bar contained multiple
doses and that she should only eat one piece, but also because her article
was right out of Harry Anslinger’s wheelhouse. However, despite her
piece’s sensationalism, Dowd’s experience did clearly and widely convey
one of the unique risks posed by edibles: overconsumption. In the
remainder of this Section, we describe how states have responded to the
problem of overconsumption primarily by limiting the form and type of
edibles that cannabis establishments can sell, thus restricting supply and
rehashing prohibitory policies. We then suggest that rather than targeting
edibles themselves as the source of the relevant risk, policymakers ideally
should focus on educating and influencing consumers to behave
responsibly. Only by reframing their attention on the correct problem will
regulators be able to curb overconsumption while also allowing the edibles
industry to grow, diversify, innovate, and satisfy consumer demand for a
wide range of legal edibles products.

1. Initial Regulatory Responses to Overconsumption

Before adult-use cannabis could be legally sold in Colorado and
Washington, policymakers had to decide on how they would address
edibles dosing. Policymakers eventually settled on a ten milligrams THC
serving size, a somewhat arbitrary threshold.”® After sales began, they
found that implementing a serving size alone was insufficient to address
the inexperience that new consumers brought to the table. A lack of
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accurate labeling and problems with dosing homogeneity emerged,”*
compounded by bad press that the industry received because of its
novelty,” creating a public relations mess for the industry.

In reaction to Dowd and other sensationalist stories of edibles gone
wrong, the Denver-based Council on Responsible Cannabis Regulation
launched their “First Time 5 educational campaign to encourage first time
cannabis consumers to consume five milligrams for their first edibles
experience, one-half of a standard ten milligrams serving in Colorado.””
That August, Colorado put forth emergency regulations aimed at
addressing overconsumption,”( and the following year it implemented
further regulations regulating dosing, packaging, and labeling of cannabis
edibles.”) These requirements were imposed to ensure that consumers
knew how much THC they were ingesting when they ate an edible,
particularly in light of the reports that edibles were not being accurately
labeled and lacked homogenous dosing.” Some parts of the regulations
were also intended to directly address problems with new consumers who
would not uncommonly overconsume, even ingesting an entire package of
edibles at one sitting.”"
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Every state to legalize cannabis for adult use has imposed either a
five milligrams or ten milligrams standard serving size.”" Similar to states
that legalized first, subsequently legalizing states have required that
edibles be sold in packages divided up into individual servings, or
otherwise scored to indicate and separate each serving.”* To determine
serving size, policymakers must engage in an impossible Goldilocks
inquiry. If the serving size is too high, then new consumers can more
readily overconsume if they ingest one or two servings. On the other hand,
too small a serving size could cause new consumers to engage in
“stacking,”™® also potentially resulting in overconsumption.

In Colorado’s case, the “just right” dosage was determined to be ten
milligrams, although many now agree that the idea of a standardized
serving size is arbitrary and somewhat inapplicable to cannabis,”” five
milligrams is closer to what most people would consider a normal dose,
and there is large variation of what constitutes a “just right” dose across
consumers.”& Regardless, because Colorado and Washington were first-
in-time in determining how to regulate overconsumption and what dosage
serving sizes should contain, when other states made the same inquiry,
they by and large adopted or adapted what had already been done. As more
states have adopted standard serving size and demarcation requirements,
these regulations have gained a perception of legitimacy by their repeated
adoption and have become entrenched in the industry.

The adoption by subsequent legalizing states of standard serving size
requirements, along with other first-in-time regulations, naturally lends
these regulations a false air of efficacy: if multiple actors working
independently come to the same conclusion, then that conclusion will
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understandably be viewed as more trustworthy. However, what we’ve
instead seen in the case of edibles regulations is initial, sometimes stopgap,
measures that subsequent states have then copied closely, sometimes
almost verbatim. The lack of diverse approaches gives rise to an illusion
of rationality and efficacy, when in fact it primarily represents
happenstance and convenience.

This is not to say that these regulations are entirely ineffective; on
the contrary, they have no doubt served to reduce the instances of
overconsumption. But at what cost? As we described in Part II, the result
of edibles regulations focusing on serving sizes and THC limits has been
the development of a relatively dull and standardized candy-centric
industry that stifles innovation and provides strong incentives for both
producers and consumers to sell and buy products on the unsafe illicit
market.”* Burdensome regulations on labeling and packaging raise prices
and make it more difficult for smaller businesses to gain a foothold in the
industry. This, in turn, has inequitable effects on who can start a cannabis
business at all. Minority-owned businesses, which represent the
communities most devastated by the drug wars in the first place, tend to
have particular difficulty raising sufficient capital to participate in the
industry.” Moreover, regulations that mandate separate servings often
result in additional packaging material that creates unnecessary waste and
harms the environment.”
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All this is made worse by the fact that as time goes on, consumers
are more likely to understand the problem of overconsumption, thus
making regulations aimed at standardizing serving sizes and other limits
on the form and type of edibles increasingly less important. Regulations
that were initially effective in reducing overconsumption, in other words,
may quickly lose their marginal benefits while continuing to cause
problems. And yet, to a large extent, these initial stopgap regulatory
responses to overconsumption have not been revisited. As explained in the
following paragraphs, we contend that these regulations addressing
overconsumption need to be revisited, reframed, and ultimately revised.
We cannot let the floors that were first established in the early days of
legalization be seen as ceilings, or else the cannabis market will always
remain a basement: out of sight and unfinished.

2. Reframing Overconsumption

It is our view that the current slate of overconsumption regulations
adopted by legalizing states have aimed at the wrong culprit. Instead of
demonizing edibles, cannabis policy needs to directly confront the true
problem: irresponsible consumers.

Too often, the worries of overconsumption and inadvertent
consumption are phrased as risks of edibles, placing the blame on cannabis
itself.*" It is important that we start from the fact that cannabis overdoses
are amyth.”" It is true that without accurately dosed edibles or protections
against pesticides and contaminants, consumers are taking risks when
imbibing. Even when consuming properly dosed and tested edibles,
consumers may experience panic attacks and activation of any conditions

& D9:1&I™2&"UBTUT*R/ 4™ N IDPE) 4, TK+#& (>3 17)19Q0IST-+*) MIC "/ .1, (IA** 8*1"*1)3 13 74)3!
J55.2)(1 7510, K4, (17%61)3.1,CI72)1)37)1)3. 0137 1 **1(*2, . )OH T*1 2%) A C"/.1 .55.2), - .1 7*@12"*(, (). *)!
1.E2A7), " *127%IK 1, %(),)2). 000)7).aK7(. 01 . (1/,2), "*(1"*1.8,K4. (ICTOIK . 1. 2. ((T/OMNTIG T/A, =41" /1, TK +#
**).19b47)!bbQISTdof@,K4. (17/.1 (37301761 2"4"/.6!)"1C,C,2127*@, .\ 74/ 7T@0I57C 4, 7/1)" 123 48/ . *1 * !
5718317/ 1% )10, )1, %) 44 2) 27401273 TKA. 1*512%@ . /()T*0, *E!)3. 1/, (A(1* 512" *(2C *E1. @, KA. (L1t
L bO;H=$E1j*).E/7),- M F)./%7),- 476! B"CI.C.%)7/01G3./7J,.(108,)"/, 74 &" T/0H <#((#8),&
#(C& <#((#8)(>)C! OB&j! SM7/4 Qi 9:9;4 3))J(* 888#*2K #4Ct* 3HE" K" "ACO&LQ ]!
13))J("J./CT822' €OMN\a=>NFMFIST&. 272 127%*TK, ** 01/ .2.) /(2% A.1* 3, " @1/ .2.)" (U T/ 1% *)!
4727).0) *1)3.0KIT, X ().Cl 7L T(0 279 %E) 1.(37)," %0 4.)3741 "= /9" (.(! 5/"C! BT**7K,(! 7%0!
27FFTK, <" 010" 1% 7)1" 222/HINIL, 7*ID . /E? (" Q> 7 &@) 35$&R >$&D" + Bt (8éH), 28U 7 $&Q> T &<H(&I$) %% &
D*'+C>&BSr1#3+  |SM7/41O\H 9:9:)4 3))J(* 8883 74)34,* .£2* C'3.74)3'27*a0 " 2a" - ./@" (.a" *a
C/,27*T43)I("I./CT822 9" L [aL i =+FISTK " 2127*P)1" = /8" (1" *127%*7K, (1, *1)3. 18701)37)10" 2127+1
O (T (TOH " 3,7 @(H G @7).1)3./.137- L (GHK. . K1 7*01/.3"/).@! @.T)3(! /. (74),*E! (*4.40!5/°C!
20K, (12K 7227 /0,*E1) " 1)3.1B.*). /(15" /1B, (. T(1 B %)/ 01 7%@) =/ - .*), " *I SBSBXN G./C(14,A. !
T"- /0" (LWIT*GIT)" 1,2,)00012° CC™*18,)31/.(3.2)!)* 1 8/2E1 2( M 7/ *TII,27KA.1) " 127%*TK, (1. (J,).!
)3 /12(.1, *12° CC  ITHT*2 4j*1)3.1(7C I8 TOM2T**TK, (1, (1" )T*IT, %) 1,27*)W1J /1 MK ?)UTK 4, *EL)!
7(1(2231,(12(.5245° /1)3.132/3* (. (1*51)3, (1F /), 2441



2021] 1G"+)L#(&I5)?%", 975

associated with increased heart rate.”” These ancillary harm worries are
exactly what gave rise to standardized serving sizes, increased testing
scrutiny, and other regulations that have at least proven initially
successful. However, the largest problem posed to edibles consumers is
not edibles themselves, but uninformed or irresponsible consumption; the
danger is primarily a behavior, not a substance. While regulatory
restrictions and increasing edibles technology” may provide consumers
with a better ability to plan their experience, they cannot account for the
ultimate cause: user error.

The mainstays of edibles worries, namely reports of
overconsumption, calls to poison control centers, and hospital visits, have
occurred when adult-use cannabis has been legalized, but similar
phenomena were less present in the wake of medical legalization.”® These
types of worries were not prevalent before adult-use cannabis for a reason:
there are a greater number of less experienced cannabis consumers in the
adult-use market than in the medical market.”” As one Colorado official
put it, “The thing I think we didn’t anticipate is that the average consumer
for medical marijuana is extremely knowledgeable about the effects of
THC . . ., the effects of how edible products interact with their bodies. We
really didn’t anticipate we’d have the challenges with possible
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overconsumption of edibles on the recreational market.””® Even without
the regulations now allegedly guarding against overconsumption, as well
as maximum doses that could exceed one hundred milligrams, we still did
not see overconsumption instances emerge in the pre-legalization medical
market.

Targeting irresponsible consumer behavior rather than edibles may
seem obvious, even minor, but it is key in understanding how best to solve
these problems, as doing so avoids prohibitionist, ineffective, and
counterproductive responses. While it is true that consuming edibles in an
irresponsible manner or in excessive amounts can result in negative
personal and health consequences, framing the danger as stemming from
edibles themselves raises a conceptual barrier to solving the problem. Just
as referring to car crashes as “accidents” casts them as unavoidable and
erases the human element that policymakers must recognize to
successfully make roads safer,”" so too does focusing on edibles
themselves risk deemphasizing the real cause of irresponsible
overconsumption. If we accept that edibles, consumed responsibly,
present a much lower risk than is commonly claimed, we can regulate
edibles in a way that not only better protects the public, but also creates
more opportunity in the edibles industry, more offerings to consumers, and
an overall advancement of the movement away from prohibition and
Reefer Madness towards rational regulation.

Overconsumption is a problem caused by prohibition, or more
specifically by the lack of knowledge among the general public that
prohibition has yielded. Had cannabis never been made illegal, it is likely
that far more people would know how to consume it responsibly. Over
time, as legalization continues to march forward, it is likely that the
problem of overconsumption will decline significantly. It may be true that
regulations limiting serving sizes and otherwise dictating the form of
edibles can help protect new and naive consumers, but the idea that
regulations be permanently tailored entirely to new and naive consumers
makes little sense. While approaching the problem of overconsumption as
a Goldilocks inquiry can help serve as a stopgap for the prohibition
problem of uninformed consumers, it imposes too strict a framework upon
edibles that creates a host of important negative externalities. In the end,
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addressing consumer overconsumption likely requires a bifurcated
approach, perhaps an initial prophylactic set of regulations to protect new
and naive consumers, but ultimately a more sophisticated approach that
simply enables responsible consumption for the greater consuming public.
To borrow a bit from Colorado’s initial best practices campaign,
regulations may work when they encourage consumers to “first try
five,”( but they serve only to benefit the illicit market when they mandate
that consumers 3:+"*"+&?<-&?-&3)*"

3. Addressing Overconsumption as a Prohibition Problem

Current regulations addressing overconsumption restrict the form
and dosages of edibles. Such rules shut down much of California’s gray
edibles market and reduced the range of legally available edibles offered
in most states to various forms of candy and the occasional cookie. This
approach further served to give illicit operators a massive boon with a
monopoly on edibles offerings that are more difficult to conform to state-
imposed dosage requirements. These restrictions harken back to decades
of prohibition, as government action to restrict supply instead of
conforming to demand is the bedrock of prohibitionist thinking. Partial
prohibition created by overregulation gives opportunities for illicit
markets to fill the demand and ultimately serves to make consumers less
safe.”) Diverting cannabis consumers to the illicit market means that
consumers have no assurances of accurate dosing information or quality
control and are less able to consume responsibly. To prevent this,
regulators must conform their precautionary measures to consumer
demand, instead of hoping, a la the prohibitionists, that demand will
conform to regulation. It is important to recognize that this change in
approach does not necessarily mean removing restrictions. Instead, a non-
prohibitionist approach may in fact require a more extensive regulatory
framework to allow the sale of currently proscribed products in a way that
also protects consumers. Only by regulating to allow G:+"&edibles
products rather than 3"/"+ into the legal market can states ensure that
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consumers have their demands safely met without turning to the illicit
market.

How could regulations be changed to bring prohibited types of
edibles into the legal market while still protecting consumers from the
dangers of overconsumption? Well first, what is the goal of dosing limits?
By limiting the standard serving size of edibles, requiring that individual
servings be packaged individually, placing a ceiling on the maximum dose
per package, imposing strict homogenous dosing requirements, limiting
baked goods and other hard-to-homogenize forms of edibles, and
mandating accurate labels that include directions and warnings, regulators
are attempting to ensure that consumers only get as intoxicated as they so
intend. In other words, these regulations aim to allow cannabis users to
$)$+#Hheir edibles experience. As the common safety phrase goes,
consuming edibles responsibly requires one to “Start Low, Go Slow.”**"

In order to empower consumers to titrate effectively, regulators
should not be tied to a system of standardized serving sizes that restrict
product form, even if setting a standard serving size may have some
benefits. We certainly do not regulate commercial alcohol sales according
to how many serving sizes are contained in a container, as whiskey is not
sold in boxes of twenty-five individual shots. Instead, we educate
consumers on how much a standard serving size is, how to measure the
potency of alcohol, and how many standard serving sizes are typically
contained in different types of containers as well as how to measure those
serving sizes.” The National Institute on Drug Abuse, in seeking input
for establishing a standard THC dose for edible cannabis products, noted
that although a standard serving size can function as a useful and easy-to-
follow benchmark for researchers, any given standard size will ultimately
be arbitrary.” For example, although five or ten milligram standard
serving sizes for consumer purposes set a standard that can be followed by
repeat consumers, these denotations are ultimately arbitrary. Therefore,
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policymakers should not be restrained by them—or by any standard
serving size—beyond using them as a reference in facilitating titration.
Instead, regulators should seek to enable responsible consumer titration
through multiple means, such as standard serving sizes for chocolates,
gummies, and other easy-to-conform products, but also additional
methods enabling consumer titration for those products to which standard
serving sizes may be inapplicable.

Despite strict rules around cannabis confectionaries, alternate
methods of controlling titration are not only equally viable, but are
acceptable to cannabis regulators already, so long as those edibles can be
considered a tincture or otherwise come in liquid form. In Massachusetts,
for instance, various products, from cooking oil to THC drink additives,
fall under the state’s definition of “tincture.””” Under the state’s
definition, a tincture must be measurable by dropper or measuring spoon™®
but otherwise is not subject to edibles dosing limits, and indeed many
recreationally available tinctures contain hundreds of milligrams of
THC.**In Colorado, packages of liquid edibles can contain up to 100
milligrams of THC if they come with a serving size measuring cup that
measures out ten milligrams of THC.”* If regulators can accept that
containers may contain a high amount of THC without necessarily
harming consumers and that alternate methods of enabling titration can be
successful, then why effectively limit cannabis edibles to candies and
chocolate bars? The fact that tinctures™ and elixirs continue to be legally
sold in adult-use states without causing market mayhem shows that
alternate methods of enabling consumer titration exist and can be effective.

The solution is clear: in addition to educating consumers, regulators
must allow for alternate but accurate titration methods for edibles. Liquid
edible products provide a good blueprint, as some states have successfully
mandated that producers include a measurement device in their packaging
to accurately measure dosage.”* Regulators need to expand this thinking
by either (1) creating edible-type-specific regulations, such that all forms
of edibles have dedicated titration regulations; or (2) promulgating “pre-
clearance” rules allowing for producers to submit measurement and
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titration plans to regulators for approval, with regulations being
periodically updated to account for approved methods. The second option
is particularly appealing as it allows for alternate methods of titration while
crowdsourcing the methodological burden. Regulators can thereby combat
illicit markets by expanding legal markets, enable innovation and
opportunity by crowdsourcing the heavy lift of designing these titration
methods, and continue to protect consumers by empowering them to
consume responsibly. In doing so, regulators could open the door to a
wider array of cannabis offerings, from those that have already shown to
be successful (such as baked goods) to those that have only been
postulated, like cannabis condiments and frozen cannabis-infused pizzas.
Both approaches allow for consumer titration without restricting the
market or playing into prohibitionist fears. The problem of
overconsumption, if stripped of the prohibitionist alarmism surrounding it,
can be solved in a rational way that does not harm the industry.

>2&H(#5*"+$"($8>1(,<GES$): (B&ISHS&1?:<$&$8"&>8)%5+"(IM

Appeals to the purported dangers posed to children by legal cannabis
have long been a mainstay of prohibitionist rhetoric and policy. When
Harry Anslinger first waged his war on cannabis, for example, he made
sure to focus on the danger that cannabis posed to children, young children
and adolescents alike, as he knew it would trigger white American parents
to rise up in arms about “marihuana.”* Others in the same era also
focused on children; it is no accident that the film 0"™'3"+&4#5(",, focused
on high school students and was originally called 7"%%& V:<+&>8)985+"(
Similarly, when Ronald Reagan escalated the war on drugs, his
administration stressed that cannabis posed both physical and moral
dangers to the children of white Americans.”® Even now, critics of
legalization continue to play the “what about the children?” card, as
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evidenced by the Reefer-Madness-Redux title of Alex Berenson’s recent
popular and deeply flawed book, 7"%%& V:<+& >8)%5+"(B& 78"& 7+<$8& 1?7:<$&
AH+)S<H(HU&A" ($HY%E&H%%(",, U&H#(S&W): %" (L"

The fact that child-centric rhetoric has such deep roots in American
prohibitionist history should immediately set off warning bells that the
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concerns of critics are overblown and purposefully manipulative.
Fortunately, the appeal of this type of rhetoric has waned significantly, as
voters have increasingly recognized that prohibition is the source of most
cannabis-related problems, including problems involving children, rather
than the solution to those problems. By decreasing the size of the illicit
market, imposing regulations to improve product safety, and ensuring that
only adults can access stores and dispensaries selling cannabis,
legalization generally protects children rather than harming them. During
the legalization debates of the past decade, prohibitionists consistently
decried the dangerous impact that legalization could have on children.”*
According to these critics, without the government telling kids that
consuming cannabis is wrong and with legal cannabis available for
purchase (and right down the street, no less!), surely children would be in
mortal peril. Voters and representatives in many states saw through this
rhetoric and as states began to legalize cannabis, these problems largely
failed to materialize—as it turns out, legalization has tended to decrease
cannabis use by children rather than increase its use.”*®
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Given the power of appeals to protecting children and the persistence
of the myth that legalizing cannabis leads to increased use by children, it
is not surprising that the prohibitionists have refocused their attention on
a new target: edibles. Critics like Macoun, Mello, Larkin, and Dowd have
argued that legal cannabis edibles will cause an increase in inadvertent
consumption by children due to the probability that parents will have more
edibles in the household,”**as well as the ease with which some edibles
may be mistaken for common food items.”®®To support their arguments,
these critics have pointed to data showing that legalization has correlated
with increased calls to poison control centers and visits to hospital
emergency rooms linked to inadvertent consumption of edibles, mostly by
minors.” The evidence, some argue, is sufficient to require taking drastic
action to make edibles less appealing to children and to possibly even
restrict edibles available to the adult public.** Although no state has yet
to ban edibles entirely, most states have supplemented common-sense
regulations about child-safe packaging and storage requirements with
additional measures aimed at limiting the form and appearance of edibles.
For instance, in 2016, Colorado regulators mandated a universal THC
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#) and promulgated

#%*

identification stamp be placed on individual edibles
rules prohibiting edibles from being made in animal or fruit shapes.

In this Section, we argue that while packaging and storage
requirements are useful as a last resort for protecting children from
inadvertently consuming edibles, state policies should focus on furthering
legalization rather than prohibition by focusing on education and
information rather than by limiting the color, shape, or taste of edibles
themselves. Along with adopting our already proposed reforms to de-
candify the edibles market and opening social consumption sites (the topic
of Part IV of the Article), these modest measures should suffice to reduce
the number of already rare instances of inadvertent consumption without
rehashing prohibitionist tropes and policies.

1. Reframing Inadvertent Consumption

Before we can analyze how best to address the problem of
inadvertent consumption, we need to work through several important
threshold inquiries—namely, what exactly is “inadvertent consumption,”
how serious of a problem is it, and to what degree are current regulations
well-suited to address the problem?

Inadvertent consumption occurs when a person does not intend to
ingest edibles at all, but mistakes an edible for a normal food and
consumes it, thereby inadvertently becoming intoxicated. To better
understand what we mean when we speak of inadvertent consumption,
perhaps it is best to articulate what we do not mean. Critics often conflate
some situations of overconsumption with inadvertent consumption,
thereby masking the problem. While overconsumption can come in the
form of naive consumers stacking and otherwise disregarding instructions
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and best practices, consumers can also overconsume when acting
responsibly. For example, if a consumer ingests an edible labeled as
containing ten milligrams of THC, but the edible actually contains twenty
milligrams of THC, the consumer has of course inadvertently consumed
more THC than they intended. However, the harm here is best described
as the consumer ingesting too much THC rather than the consumer
ingesting THC when they didn’t want to: a clear case of overconsumption,
just one that is predicated upon manufacturer rather than consumer error.

Conflating this with inadvertent consumption is understandable, as
both scenarios involve factors outside of the consumer’s control causing a
greater level of intoxication than intended. However, the above scenario
can be prevented by testing, homogeneity requirements, and accurate
labeling regulations that give consumers the tools to titrate responsibly.
Inadvertent consumers do not need to be empowered to titrate, but rather
need to be able to avoid consumption at all. While there is naturally some
overlap between the issues, such as accurately labeled products helping
with both problems, inadvertent consumption and overconsumption are
largely distinct in both origin and solution.

To unpack inadvertent consumption, let’s next get rid of another
conflation: although both adults and children can inadvertently consume
cannabis, the problem that critics are really concerned about is inadvertent
consumption by children. It might be useful to distinguish between
“inadvertent consumption” by children and “accidental consumption” by
adults. For one thing, it’s far from clear that accidental consumption is a
problem at all. Just as no one is putting razor blades or drugs in Halloween
candy,” the problem of accidental consumption by rational adults is
largely based on fear rather than fact. Moreover, accidental consumption
can be addressed by some of the above-proposed solutions for
overconsumption.

Adults can take heed of and appreciate the warnings that come on
edibles. Any accidental consumption by adults, then, is caused by (1) non-
conformity to regulations by producers, (2) naiveté of the consumer and
ignorance of warnings, or (3) irresponsible storage and behavior. What
we’re really talking about when we talk about inadvertent consumption,
and what regulators seem to be addressing, is consumption by minors. If a
child is in a position to inadvertently consume cannabis, then measures to
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reduce overconsumption will not solve for this problem, as children have
reduced capacity and may not appreciate the warnings and such.”*"

Taking this one step further, what about the relationship between
inadvertent consumption by minors and intentional consumption by
minors? In some ways, of course, the two problems are different. With
intentional consumption by minors, we are concerned with deterring
children who want to consume cannabis from doing so, while with
inadvertent consumption we are concerned with making sure that children
do not consume cannabis thinking that it’s something else. Regulators
have approached the two problems with different sets of solutions.
Regulations aimed at deterring children from trying to get cannabis, such
as advertising restrictions, fines or other punishments for underage
consumption, requirements that dispensaries or other cannabis businesses
be located a certain distance from schools and playgrounds, and the like,
are of no use in addressing inadvertent consumption by minors who aren’t
trying to use cannabis in the first place. Likewise, regulations aimed at
reducing inadvertent consumption, like prohibiting edibles from looking
or even tasting like fruits, will be of little to no use in stopping intentional
consumption by minors who would probably be willing to consume
edibles even if they looked and tasted like broccoli or clams.

In other ways, though, the two problems are quite similar. The end
result—an intoxicated child—is the same in both instances. If a child
consumes a cannabis edible, what difference does it make whether they do
so accidentally or not? We do not necessarily worry about children’s
ability to titrate their edibles, because we do not want them consuming at
all, intentionally or not! As one legal scholar who lambasts edibles admits,
“Selling edibles poses the risk that children will find and mistakenly
consume a product that injures them #(5& $8#$&#5:%",L"($,&/)%%& 3)(5&#(5&
)($"($):(#%%-8&L:(,<G"&$8"& #G"&EFBELS

Moreover, and most importantly, the two problems are similar in that
both have essentially two types of potential solutions, with one type
focusing on restricting access by children to cannabis and the other
focusing on deterring or discouraging children from using cannabis even
if they’ve gotten (or figured out how to get) access to cannabis. To deal
with intentional consumption by minors, access regulations focus on
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prohibiting both dispensaries and adults from selling or giving cannabis to
children, while deterrence regulations focus on advertising restrictions and
imposing penalties on children who do consume. To deal with inadvertent
consumption by minors, access regulations focus on storage and child-safe
packaging requirements (as well as educating adults on how and why to
keep cannabis away from children), while deterrence regulations focus on
making edibles themselves unattractive to kids. Here’s the key point,
though: deterrence regulations, unlike access regulations, are marked by
two critical characteristics: (1) they tend to restrict access to adults as well
as children (and are therefore rightly characterized as prohibitionist
tactics), and (2) they are unnecessary if access regulations succeed.

In both situations, then, it makes sense to characterize consumption
by minors not as a problem of cannabis itself or edibles themselves, but
rather primarily as a problem of #LL",,. Addressing fears of inadvertent
consumption as a problem of access by minors rather than as a problem of
edibles is vital. As mentioned above, linguistic choices are fundamental in
creating conceptual room for enacting change.*”**Current commentary and
regulations often place the blame on edibles themselves, framing them as
inherently dangerous products. If we properly confront the problem as one
of access by children to edibles, however, we can better see the solution:
We need to focus primarily on stopping children and adolescents from
getting access to edibles, not on making edibles less appealing to them.***

Now that we better understand the problem of inadvertent
consumption, we can address the alleged harms. Inadvertent consumption
has the same harms as overconsumption, in that the consumer experiences
an intoxication level that they did not sign up for. Some claim that
consumption by minors has the additional worry of impeding brain
development,”*%lthough if evidence exists showing that significant long-
term psychological harm can be caused by a single instance of inadvertent
consumption, we are not aware of it. The real question is how significant
the problem is, both in terms of the harm of the experience itself and how
often it actually occurs.
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What evidence do we have substantiating the magnitude of these
harms? As is so often mentioned, in years following legalization, poison
control centers saw an uptick in edibles-related calls, and hospitals saw
more admissions for children who had consumed edibles.”* Initially, it is
worth pointing out that while an instance of inadvertent consumption by a
child can certainly be harrowing for child and parent alike, the harm is
temporary and passes relatively quickly. Compared to a situation where a
child drinks a bottle of liquor or swallows a handful of Tylenol, inadvertent
consumption of cannabis edibles is not life threatening and will almost
certainly not result in lasting physical maladies.””*(Treatment for children
who inadvertently consume edibles is often to simply wait it out.** More
to the point, though, it is far from clear that true instances of inadvertent
consumption have risen in any substantial way following legalization.
Counting the number of calls to poison control centers and visits to
hospital emergency rooms in states that have legalized cannabis is a deeply
flawed metric for determining the actual increase in instances of
inadvertent consumption because parents are naturally going to be more
willing to seek help if possessing cannabis is legal than if it is illegal.”*"
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By most reliable accounts, inadvertent consumption by minors is a fairly
limited problem; according to one report, “[K]ids have a 136 times higher
chance of eating a diaper cream accidentally than cannabis. Birth control
pills, contact lens fluid, caterpillar stings, and toothpaste all warrant more
calls to Poison Control than pot.”**

Finally, what about regulations aimed at decreasing instances of
inadvertent consumption—do they actually work? The fact is that we don’t
really know. Most would surely agree that child-resistant packaging is
effective at preventing children from getting access to whatever is inside.
Moreover, it seems reasonable to assume that if followed, regulations
requiring adults to store cannabis in a way that prevents minors from
accessing it would also be at least somewhat effective. On the other hand,
it is far from clear that regulations concerning the shape or color or taste
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of edibles themselves do much to deter children from inadvertently eating
them. Of course, the efficacy of such regulations will likely depend to
some degree on how restrictive they are. A regulation requiring that all
edibles be shaped like a medicinal pill will likely deter at least some
instances of inadvertent consumption,” but is the same thing true for a
regulation prohibiting edibles from looking like bears or roosters but
allowing them to otherwise taste like candy? It is hard to imagine that such
a regulation will have much marginal benefit to the kid who comes across
a sweet cube and is otherwise inclined to eat it.

The more fundamental problem with regulations geared towards
deterring children who come across poorly stored edibles from consuming
them, though, is that, while well-intentioned, these mostly serve as a last
defense after all other points have failed. As the author of a University of
Washington report on efficacy of edibles regulations even admits, “The
primary responsibility falls on parents to keep these things away from
kids.”"#*If a young child has access to a loose edible, and we are worried
about that edible’s shape, then the regulatory system has already failed.
We contend that a response to inadvertent consumption focusing on the
edibles themselves and whether they are appealing to children
mischaracterizes the problem and guarantees ill-suited solutions.
Regulators who focus on edibles themselves not only forgo earlier points
of prevention, but in doing so risk backtracking into prohibition. Instead,
regulators must characterize the problem of inadvertent consumption as
one of access to edibles rather than of anything inherent in edibles
themselves. Only by doing this can we rethink the problem of inadvertent
consumption and move past it.

So how do we prevent children from accessing edibles? Well, the
answer to that question is well-known: end prohibition.

2. Addressing Inadvertent Consumption as a Prohibition Problem

One of the major rationales for legalizing cannabis in the first place
is to reduce access by minors.”** Why then, when the question is applied
to edibles consumption, do we think a different answer applies? It is
prohibition, not legalization, that primarily causes the access problem.
[llicit and unregulated markets allow for adolescent purchase. Uneducated
consumers engaging in poor storage practices enable young children to
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access edibles. And a confinement of edibles to the home rather than a
public venue puts edibles in a place where they may be possibly accessed
by children of all ages.

Accordingly, full legalization and regulation is the solution to these
problems. Minors will have a much harder time getting products from a
properly regulated market than they will from the illicit market.”**Just as
with alcohol, Tylenol, and cleaning products, edibles storage and safety
can be addressed through labeling requirements such as placing a “Keep
Away from Children” warning on the packaging, as is now required in
some states,”*® as well as through mass public education programs
focusing on the importance of restricting access to cannabis by minors.
Child-safe packaging, while effective by nature, should serve as a measure
of last defense against young children opening edibles left about. A
corollary to this approach is that anything regulating the form or
appearance of edibles is missing the mark. To the extent possible, we
should not be at a point where minors are coming across loose edibles and
deciding whether to eat them based on whether they look like clowns and
taste like strawberries.

While all agree that edibles should not be easily confused with
normal commercial products, especially children’s candy, overly
restricting edible appearance and form only serves to bolster an illicit
market that itself is responsible for edibles that commonly appeal to
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children, often blatantly so.”* When alarmists cry foul about products that
children find appealing, the reaction should not be to restrict an entire
category of edibles, which quite possibly will put the dangerous
unregulated edibles in the hands of children, but instead should be to make
space and regulations for such offerings to exist with reasonable
regulations so that they are not mistaken for other commercially available
products.

Restricting edibles as a response to inadvertent consumption, as
some commentators recommend, only worsens the harms of which they
complain. Following such critics’ advice allows adolescents greater access
to edibles and endangers younger children. Further, illicit market edibles
lack the safety protections that states impose upon legal edibles. Adult
consumers engaging in the illicit market rather than legal markets create
greater risks to small children, as child-safe packaging and safety warnings
are hardly guaranteed on the packaging of illicit edibles.

Critics who argue for prohibiting or overly restricting the form or
taste of edibles are inexplicably ignoring all of the lessons of prohibition
and its inefficacy. To combat minor access to edibles, policymakers must
implement education programs about safe storage and actual drug
education for parents and youth—acknowledging that once edibles leave
the store, there is only so much control regulators can have over them.
Specific regulations aimed at deterring minor access, such as child-safe
packaging, can help in this effort, but should only be prioritized as
measures of last defense. Legalization removes the active harms of
prohibition, education solves for the transition from prohibition to
legalization, and child-safe packaging, appropriate warning labels, and
most importantly, putting the onus of edibles safety on parents are the
correct ways to address the problem of inadvertent consumption by
minors.

In sum, overconsumption by adults and inadvertent consumption by
minors are two distinct problems that once properly understood require
two different approaches, both of which follow the same anti-prohibition
principle. As it turns out, though, implementing our suggestions for
addressing overconsumption will have benefits for tackling inadvertent
consumption as well. It is illuminating that the same critics who worry on
the inadvertent consumption front about the fact that edibles come in forms
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and flavors that appeal to young children also often advocate on the
overconsumption side for prohibiting cannabis-infused mocktails,
hummus,”® butternut squash croquettes,”” or other products that may be
more difficult to segment into easily discernible serving sizes, but which
would be less alluring to kids. Ironically, one unintended result of our
nation’s overcautious approach to overconsumption has been to create an
industry that turns out products (candies, primarily, and other sweets) that
are particularly attractive to children. Loosening restrictions on the type of
edibles available will likely reduce the instances of inadvertent
consumption, as it is the rare toddler who will jump at the chance to eat an
unattended cannabis-infused halibut steak,”" a steaming bowl of canna-
mushroom soup,”” or a plate of cannabis-glazed brussels sprouts.”*
Moreover, considering the problems of overconsumption and
inadvertent consumption together gives rise to a question that lies at the
heart of edibles regulation: How can we simultaneously prevent adults
from eating too much THC #(5 keep edibles out of the hands of children,
all while moving away from prohibition and fostering a growing industry?
If only there was some type of business that prohibited minors and allowed
adults to consume edibles responsibly there and not have to bring their
edibles home where children may be present. It would also be important
that this business monitor its customers so that they did not overconsume.
You can see where this is going. We have to talk about social consumption.

IV. SOCIAL CONSUMPTION AND CANNABIS A LA CARTE

Why can’t we buy a cannabis muffin with our coffee? Prohibitionist-
influenced worries as expressed above are certainly partially to blame,
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preventing fresh-baked cannabis muffins from being sold at all. Even if
we could buy such a muffin at a store or dispensary, though, we would still
have to bring it home to eat it. The notion that someone could actually go
and eat a cannabis muffin (or cheeseburger,”® ice cream sundae,”* or
pizza®®) out in the world, among other people who enjoy cannabis, in a
place set aside for such consumption somehow remains impossible. But
why? The question of why we can’t buy a cannabis muffin with our coffee
might seem flippant, almost silly, but once we examine the potential
benefits of cannabis social consumption establishments for both
consumers and non-consumers alike, the import of the not-so-silly
question becomes clear. Given that social consumption spaces can provide
a safe, convenient, and convivial atmosphere for using cannabis while also
providing jobs, addressing social and racial inequities, and reducing the
chances of both overconsumption and inadvertent consumption of edibles,
what in the world should stand in the way of us buying that muffin?
What is social, or on-site, consumption? At its core, a social
consumption establishment is just a business allowing for sale and
consumption of cannabis or cannabis products at the same location, or “on-
site.” Bars and breweries are forms of alcohol social consumption
businesses where people can purchase alcoholic beverages and then drink
them on-site. Amsterdam famously hosts cannabis social consumption
businesses,” and while such businesses there have enjoyed moderate
success and international attention, their quasi-legal status and limited
number pale in comparison to the potential market in the United States.”
Social consumption establishments can take all sorts of forms, from bring-
your-own-cannabis (BYOC) private clubs,”) to Amsterdam-esque
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cafés,”" to places like spas and yoga studios that combine the possibility
of consuming cannabis with activities not typically or necessarily
associated with cannabis,”" to retail cannabis stores that allow consumers
to use (or “taste”) the products they’ve purchased on-site.”" While this
Article focuses on edibles, we note that the mainstay of a social
consumption business is not necessarily the availability of edibles to eat
but the incorporation of any method of cannabis consumption on-site. For
the purposes of this Article, though, we will use the term “social
consumption” to primarily reference those establishments that are geared
to on-site consumption of cannabis edibles.

In this Part, we describe the current landscape of social cannabis
consumption in the United States, noting that the number of places in
operation that qualify as genuine social consumption businesses is
somewhere in the low single digits and identifying the primary obstacles
to the establishment of such businesses. We then explain the many
potential benefits of social use establishments for cannabis and conclude
that if we are truly serious about moving away from prohibition,
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normalizing cannabis use, and addressing the problems of
overconsumption and inadvertent consumption of edibles, then we need to
start getting serious about facilitating the establishment of social
consumption businesses.

12&><++"($& #(5,L#E"&:3&!:L)#%&>:(,<BES):(

Given the history of cannabis in the United States and the
prohibitionist ideas that have been engrained throughout, it should come
as little surprise that the movement toward social consumption has
struggled to get off the ground.”® While cannabis legalization promised
the opening of cannabis cafés and similar public locations where one could
buy and consume cannabis baked goods (or matzo ball soup,”® or French
toast,™ or pasta and clams®®), the current landscape of social
consumption is basically a wasteland. Not a single social consumption site
yet exists at which a consumer can purchase and consume an edible
cannabis product that would not be available at a dispensary,”’ and other
types of sites are barely more plentiful. *¢ Indeed, only a handful of social
consumption sites have opened in the entire country.”0 Denver’s The
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Coffee Joint is a BYOC caf¢ that allows patrons to consume cannabis on-
site.”)” West Hollywood’s Original Cannabis Café (f/k/a Lowell Café)
allows consumers to purchase prepackaged dispensary offerings and
consume on-site.”’ The Vegas tasting room allows consumers to
consume, or “taste,” sample-sized products on-site in order to facilitate
their purchasing choices.””” With over seven years having passed since the
first recreational cannabis sale in the United States, legally-authorized
social consumption has effectively amounted to just these three sites, but
it did not have to be this way.

Colorado was briefly home to a handful of social consumption
establishments, such as the Ganja Gourmet that created and served edibles
on site, but such businesses were forced to close or convert to more
conventional dispensaries after Denver banned social consumption
businesses in 2010.”¥ While Denver created a pilot program for social
consumption businesses in 2016,”® and Colorado passed a law in 2019
allowing for a wider array of social consumption licenses,”” few
businesses have been able to take advantage of these measures. Other
states, such as Nevada and Oregon, have been even slower at rolling out
such programs.”® Massachusetts recently approved a pilot program for
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cannabis social use establishments, three years after legalization passed,”’

but not a single such site is anywhere close to existing much less operating.
Still other states, such as Alaska, Michigan, and Illinois, have made social
consumption applications available to businesses,”( and some applying
businesses in these states have even had their licenses approved.”)

However, no social consumption businesses have yet opened for
business.*” Moreover, even if these establishments ever materialize, states
limit the edibles sold at these hypothetical social-use establishments to
pre-packaged, shelf-stable products.®"

Why are there so few social consumption businesses several years
into legalization, none of which offer cannabis edibles made on site? The
answer, again, is likely tied to prohibition mindsets. Beyond the excessive
startup costs and lack of available capital typical of the entire cannabis
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industry, social consumption businesses face unique regulatory barriers to
entry. For instance, excessive delegation of authority by states to local
governments, a problem for the cannabis industry generally, is particularly
acute when it comes to social consumption due to the widespread NIMBY
attitudes that often reflect prohibitionist fears at the local level. All social
consumption businesses must obtain appropriate licenses from the state
regulatory entity in order to open and operate,®” and some states do not
even provide for such licenses.¥” Even in states that have taken the
possibility of social consumption seriously, local governments are given
the final say about whether to allow such establishments within their
borders. For example, Massachusetts restricts social consumption
establishments to an initial set of twelve municipalities which must opt in
to the program, but thus far no cities or towns have chosen to participate.*®
A similar problem exists in California, where local governments must also
opt in to social consumption and where only twelve out of over four
hundred municipalities have agreed to allow it2* Deferring to localities
has led to a tight bottleneck for social consumption, not to mention
corruption,*® to the point that social consumption may as well still be
prohibited in these states.
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Beyond giving local governments the power to prohibit social
consumption, state regulators have also imposed additional expensive
requirements on social consumption businesses, such as requirements for
separated or outdoor consumption space,®" neighborhood security guard
patrols,* and large buffer zones.*” These regulatory burdens will suffice
to keep some potential entrepreneurs out of the business altogether, but
even for businesses that are willing to absorb these costs, such as already-
existing restaurants and bars, typical state regulations that prohibit
establishments from holding both a cannabis social consumption and a
liquor license® may be prohibitive. Add to these concerns about legal
liability and fears of inebriated consumers driving themselves home,"
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and it is no surprise that the number of social use establishments operating
in the United States is so paltry. In short, starting a social consumption
business is expensive, uncertain, and overly burdensome. If states are
going to move away from prohibition and towards a more successful
industry that is safer for consumers, states must not only remove these
extensive and unnecessary hurdles that they have put up in front of
potential social consumption businesses, but actively promote and
facilitate their creation.

628155+",,)(=&$8" & #LN&:3&!:L)#%&>:(,<GES): (&#, &#E&K+:8) ) $R(&K+:7%"G

Why is social consumption important? What are the benefits of
creating public spaces where people can congregate and consume cannabis
among like-minded individuals and in the presence of employees who are
familiar with cannabis and its effects? First and foremost, at the highest
level of generality, social consumption is beneficial because it cuts against
the harms of prohibition. As we’ve seen, the core problem with prohibition
is that where there is an inelastic demand, there will come a supply, and
that prohibiting or inhibiting a supply only serves to benefit the illicit
market and endanger consumers.* Many people enjoy consuming
cannabis in a social setting, thus creating a demand for places where this
can occur, so prohibiting or inhibiting the existence of social consumption
sites is destined to cause problems.

More specifically, the failure of states to authorize and facilitate the
creation of social consumption businesses has perpetuated several
difficulties caused by prohibition that continue to harm consumers and
businesses alike. Most obviously, social consumption sites provide
consumers who may have no legal or practical place to use cannabis
somewhere to do so. For a drug that has purportedly been “legalized,”
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there sure are a lot of places where cannabis cannot be used.>* Nearly
every state, for instance, prohibits the “public use” of cannabis, meaning
that at least theoretically, consumers cannot use it while walking on the
streets or hanging out in parks and other outdoor spaces.®® Most states
also mandate that cannabis may not be consumed on-site at dispensaries.>*
Furthermore, most public accommodations like hotels and inns expressly
prohibit cannabis consumption, a problem for cannabis tourism that has
persisted from the beginning of legalization. Finally, many people either
cannot or do not want to consume cannabis in their homes. Use of cannabis
is prohibited in all federally subsidized housing,** and many landlords and
even condominium associations prohibit at least the smoking of cannabis
in their units, if not all cannabis use.® And consumers who share their
living arrangements with others—either children or adults who object to
cannabis use—may very well choose not to use cannabis at home.

By legalizing cannabis but not providing any place to consume it,
states have aggravated a host of problems caused by prohibition. For one
thing, the situation is simply absurd and makes the government appear
ridiculous. Relatedly, by restricting places to legally consume cannabis,
the state undermines respect for the law by encouraging illegal behavior.
It is not fundamentally difficult to skirt some of these rules and eat
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cannabis edibles in one’s hotel room, or discretely smoke or vaporize
cannabis in remote locations, but the whole point of legalization is that
consumers should not have to break the law to use cannabis. Why legalize
cannabis but then force people to act illegally if they want to use it?
Furthermore, the lack of social consumption sites severely inhibits
cannabis tourism, a potentially significant source of revenue for states and
profits for businesses. Someone who travels from Wyoming to Colorado
in part to use cannabis will likely have nowhere legally to consume it.
States should not be able to knowingly and massively profit from cannabis
taxes paid by tourists who come from out of state to consume cannabis but
have no legal consumption method.

Finally, and most importantly, state restrictions on where cannabis
can be used perpetuate inequalities. Wealthy individuals who can afford
their own homes in the suburbs or outdoor spaces in urban apartments and
condominiums can typically consume cannabis at home any way they
please, but people of more modest means who rent or live in subsidized
housing or live in cramped apartments with many other people or who do
not have homes at all are out of luck. Given the correlation in the United
States between socio-economic status and race, moreover, these
inequalities inevitably take on a racial component. By authorizing and
facilitating social consumption establishments, states can help remedy
these economic and racial inequalities while also promoting lucrative
cannabis tourism and fostering a respect for law and the government
among citizens who continue to suffer from the harms of prohibition.

Returning specifically to the purported “harms” of edibles, social
consumption establishments can also address both of the modest primary
risks posed by such products: overconsumption and inadvertent
consumption. How does social consumption address the problem of
overconsumption? As discussed above, overconsumption risks largely
derive from prohibition and the lasting effects of prohibition in the
transition to legalization, as many consumers never learned how to use
edibles responsibly.® Social consumption businesses lessen the
likelihood of overconsumption by enabling responsible and informed
consumption in a public space where trained personnel can help
consumers avoid overconsumption.® With informed employees present
both at the point of sale #(5 the point of consumption, there is a lesser risk
that patrons will overconsume, as such employees can guard against

&  \;RL1&I"M7K+#B.2),"*ljjji&!

& \;<1&!I™28"181))./5/* CI1*2, THB " *(2CJ),"*I=" /A *Ele/" 2 g TK+#*") .\ - \H7)IQISTG "1 *(?/.!
220" C.I(0 I2/237(*E! .0,K4.(1 7/.1 *5*/C.04 )3.00 C2()! /.2.,-.1 T*@! -./KTHO! T2A*"84.QE.! 7!
2%Q./()T*0,EL "5 71 2°%(2C . /1 *5"/CT), " *1 27/@) .@227),*E 22()" C../(L TK*2)1)3.13").%), 741 4. *E)3! *5!
,CJT,/C.%)I5/"C1.0,Ki. (B **(?C./1.227),"*I18 MI74(* IK.ICT7@.17-7 47K4.1)3/" 2E3I(EXTE Al



1004 IHSSY6" & ()< +, ) B- & HIBX)"/ [Vol. 44:915

consumers stacking and would have the discretion to cut off those already
intoxicated.®” This would be particularly helpful for cannabis tourists and
others who may be new to using cannabis. By pushing consumers to use
cannabis edibles in seclusion, away from those that may advise caution or
otherwise be able to intervene, the system promotes irresponsible use. If
Maureen Dowd had had the opportunity to eat her chocolate bar at a social
consumption site instead of in her hotel room, for example, it is unlikely
that she would have eaten the entire thing and then spent the next eight
hours “curled up in a hallucinatory state” convinced that she had died.*"

How does social consumption combat the worries of inadvertent
consumption? Beyond the benefits of further implementing legalization as
discussed above, by restricting access to minors,®” social consumption
businesses (like bars and breweries in the alcohol context) provide safe
spaces for adults to consume cannabis without worrying about whether
children might come across a stray gummy bear or some other treat they
will be tempted to sneak into their mouths. More important, perhaps, social
consumption businesses allow cannabis consumers with children access to
cannabis edibles without bringing such products into their homes. This
lessens the worry that minors may consume cannabis edibles that their
parents bring into the home, as it simply lessens the chance that cannabis
edibles will be brought into the home in the first place. If an adult is
worried that their child might accidentally consume a cannabis-infused
edible, they can just go to a social consumption site and eat the edible
there, thus completely alleviating the worry that a child will happen upon
it in the refrigerator or pantry.

Finally, social consumption places cannabis use in the public sphere,
making cannabis use visible, and more importantly, normalized. For too
long, cannabis has been treated as a bogeyman. By normalizing cannabis
and edibles consumption, public sentiment and the policy that follows can
be based on reality rather than fear. We know that prohibition is not
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effective policy, and we also know that prohibitionist beliefs arise from
fear of cannabis, in the past propagated by bad faith actors. When people
can finally see cannabis use in their communities, in licensed
establishments, being conducted responsibly, remaining prohibitionist
biases will naturally fade. This will hopefully result in an atmosphere
where conversations about cannabis regulatory policy can move beyond
sensationalist slogans (Cannabis will kill you! Tell your children!), instead
focusing on mundane, though still highly important, issues like zoning and
taxation.

In sum, the creation of social consumption businesses is a necessary
and critical next step away from prohibition and toward full legalization
and normalization of cannabis use in the United States. Among other
advantages, these establishments will help address the modest risks posed
by edibles by providing safe, adult-only places for consuming edibles,
where trained employees can educate consumers about responsible
consumption and ensure that they do not overconsume. As such,
policymakers need to ensure the quick and effective implementation of
social consumption programs. A large part of this involves removing
significant barriers to entry for social consumption businesses that prevent
entrepreneurs from starting up such businesses. Perhaps most
significantly, states should not authorize cities and towns to prohibit social
consumption establishments, as such local control rehashes all the major
problems posed by prohibition generally. The goal should be to treat
cannabis social consumption businesses just as bars and breweries are
treated today. It should be as easy to find a social place to enjoy a cannabis
muffin (or sirloin steak,** or Greek salad,** or pumpkin pie*”) as it is to
find a bar for a beer or glass of wine.

CONCLUSION

Many regulators seem to view edibles as a harm being forced upon
society, one that they must in their roles seek to mitigate as much as
possible. This attitude results in incredibly slow rollouts of state programs,
legalization rehashings at every step, and exceedingly burdensome and
superfluous regulations on producers that ultimately further a prohibition
that has already done enough damage. This regime of grudging
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tolerance®® has the additional effect of allowing only those with
significant capital into the industry and excluding those whom prohibition
has most harmed. It is time to end this stingy and harmful approach to
legalization and begin addressing the issues posed by edibles, not by
asking how to protect people against their dangers but rather how to enable
people to consume responsibly.

The problems with edibles regulation, past, present, and future, all
have a common thread: they do not have difficult solutions once the right
questions are asked. However, getting to the place where we can
implement those solutions requires seeing through and then overcoming
decades of anti-cannabis rhetoric and attitudes. The first step, then, is
asking the right questions. The question that gave rise to this Article and
has popped up several times is this: Why can’t we order a cannabis muffin
with our coffee? Or to put it another way: 98-&),&$8"&=:*"+(G"($&,:& L#+"5&
:3&#& G<33)fhile the question may seem flippant, it turns out to be a
serious one with a lengthy answer. By working through our answer to the
question here, we have arrived at yet another question, this one a question
about questions themselves: How do we get legislators and regulators
asking the right questions about cannabis?

It is important to re-stress a few important tenets, all of which boil
down to this: do not let history repeat itself. First, prohibition does not
work. Prohibition seeks to curb a behavior by attacking the supply and
ignoring the demand. We have decades of evidence of this folly. Over one
trillion dollars has been expended in the war on drugs, and drug use has
not declined despite massive government efforts.®" This is not because
government enforcement agencies failed to crack down hard enough, but
because prohibition itself is defective policy. In pulling ourselves out of
such foolishness predicated on bad faith, we should seek to avoid any
extension or badges of prohibition and approach regulatory problems with
an understanding that prohibition is simply not on the table.

Second, prohibitionist ideas reinforced by a near-century-long war of
propaganda can often be found working just under the surface of opinions
about cannabis that are expressed in good faith and do not appear
prohibitionist on their face. These opinions can take the form, for instance,
of cautioning against certain dangers of cannabis without understanding
them or calls to delay rolling out cannabis programs in the name of needing
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further research. In this Article, we’ve seen how arguments that failed to
waylay cannabis legalization have reemerged in the battle against edibles.
They hold just as much merit now as they did then. In such cases, those
who understand cannabis and its history must identify and call out
prohibitionist biases so we can seek to enact appropriate regulations from
a starting point of common understanding.

Third, states often enact cannabis regulations by following what prior
states to legalize have done, without always seriously questioning whether
those prior states have gotten it right. As such, first-in-time regulations
that may have been arbitrary or the product of compromise serve to set
standards that other states then adopt out of hand. We have seen in this
Article how states have adopted limits on the form and type of edibles
simply because that is what other states have done. If the concept that
states are laboratories of democracy is to hold any water, then states need
to evaluate cannabis policy problems with fresh eyes, applying the best
science and understanding of cannabis without falling for prohibitionist
traps or unquestioningly adopting the approaches of preceding states.

Finally, states must ensure that cannabis regulatory agencies are
staffed by people who are knowledgeable about cannabis and who ideally
support full legalization. Appointing cannabis regulators with no prior
knowledge of cannabis, much less those with past outspoken beliefs
against legalization, is simply setting up a system to fail. Although
regulators can certainly learn how to regulate cannabis by looking to
analogous industries like the alcohol or food industries, cannabis is not
booze, and cannabis edibles are not the same as other foods. Cannabis
must be treated as the unique substance that it is, and that means states
should appoint and hire regulators who understand its unique properties
and history.

A natural response to all of this is to ask, “Why the need to go so
fast? Start low, go slow, right?” While this is indeed good advice about
how to actually consume edibles, addressing questions of edibles policy
like the ones we have discussed in this Article should not wait any longer.
Further delays will push consumers into the riskier illicit markets and
inhibit the development of an industry that can bring immense benefits to
businesses, consumers, and the government alike. Every day that we
extend prohibitionist policies is another day that racial minorities must
struggle to overcome the harms of the drug wars. Moreover, regulators
have the responsibility to best develop their own state’s cannabis market
pursuant to the will of the voters. With the inevitable arrival of federal
legalization and the growth of interstate commerce in cannabis that will
come with it, states need to start planning now for the much more
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complicated world that is soon to arrive. As such, regulators should engage
with these problems promptly while they still have the bandwidth to do so.

Planning for federal legalization requires imagining a world where
cannabis edibles are as prevalent, and as normalized, as alcohol or coffee.
Taking such a world as the goal, the path forward becomes clear. We need
to start with basic questions. How do we prevent another Maureen Dowd
debacle? How do we keep children from eating cannabis edibles? How do
we properly end prohibition? How do we create an industry? Good-faith
but knee-jerk reactions can end up overburdening a market getting off the
ground. The questions we need to ask now are simple but crucial.
Answering them requires one to take a step back and apply an anti-
prohibitionist view, questioning some of the basic assumptions endemic
in edibles regulation. Taking on the anti-prohibitionist perspective, we can
find better ways to answer these questions so we can then move on to
other, less important questions—not “/8-&L#(D$&/"&=4%annabis muffin
with our coffee?” but rather “/8)L8& N)(5& :8annabis-infused muffin
should I order?”

As this Article has attempted to demonstrate, the solutions for our
edibles problems are not conceptually difficult. What is difficult is
recognizing what questions must be asked in the first place, and then
asking them. We are in a wild new world of cannabis regulation, and we
should not be afraid to question things every step of the way to optimize
our regulations and take us safely and happily into the wild green yonder.



