Trying Something Old?: Incorporating the Dodd—Frank
Act into Modern Efforts to Eliminate Workplace Sexual
Harassment

Rosemary Kim®

ABSTRACT

The recent exposure of public figures such as Harvey Weinstein and
Bill Cosby show that current measures taken to curb sexual harassment in
the workplace have not proven to be enough. It is, then, important and
worth exploring acts from different sectors that have proven effective and
then applying the provisions from those acts to address this issue. This
Note will explore the Dodd-Frank Act and pick out the provisions that
have potentiality to be adopted and applied in addressing sexual
harassment in the workplace.

“It is common sense to take a method and try it. If it fails, admit it
frankly and try another. But above all, try something.”

Franklin D. Roosevelt'

INTRODUCTION

#MeToo, #TimesUp, and #BelieveWomen. Hashtags become
exposure, which in turn, inspire regulations.” The rise of social media has
exposed the issue of sexual harassment in the workplace.® Within the last

* I dedicate this to my family and roommates. Thank you for being my source of encouragement.
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few years, many high-profile victims have come forward to expose the
prevalence of sexual harassment in the workplace.® Hundreds of
household names like Bill Cosby and Harvey Weinstein have also been
held responsible for sexual misconduct over the last few years.’ In fact,
263 celebrities, politicians, CEOs, and other high-profile individuals have
been accused of sexual misconduct since 2017.°

With the rise of exposure, agencies like the Equal Employment
Opportunity Commission have taken active measures to address the issue
of sexual harassment in the workplace.” Such measures range from
foundational initiatives such as Title VII of the Civil Rights Act to recent
spotlights placed upon public figures facing criminal sexual misconduct
charges, like Bill Cosby. Yet skepticism of the effectiveness of these
actions still floods offices across the country for one simple reason—these
measures are not enough.

Even with current sexual harassment laws, many employers “have
done little to address sexual harassment.”® For instance, 81% of women
and 43% of men have experienced some form of sexual harassment,” and
87% to 94% of individuals who are harassed do not file a complaint.'
Furthermore, sexual harassment laws have remained in a continual state
of flux.!" It is therefore time to try something new. Restricting our search
for provisions to address sexual harassment solely to traditional provisions
would be inefficient and, as America’s current state has shown,
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ineffective.'? Looking to the Dodd—Frank Act and adopting applicable and
useful provisions from this Act to acts like Title VII could contribute to
the active effort in working to eliminate the serious problem of sexual
harassment in the workplace.

To effectively eliminate sexual harassment in the workplace, the U.S.
needs to take a new approach. Specifically, employers and legislators
should look to the Dodd—Frank Act, an act within business and corporate
law that was created in response to the Great Financial Crisis that occurred
in 2007 and 2008." Certain provisions in the Dodd-Frank Act assert
positive policies, procedures, and ideas that can potentially be impactful
in addressing sexual harassment. The Dodd-Frank analysis of an
economic act within the context of sexual harassment can lead to obvious
complications; however, the gaps, holes, and limitations in the current
provisions like Title VII addressing sexual harassment are very similar to
the same gaps the Dodd—Frank Act attempts to fill in the economic sector.
Nevertheless, the Dodd—Frank Act closes these gaps by incorporating
methods that establish frameworks and programs to supervise financial
institutions and absorb losses during stressful conditions.'*

This Note will focus on some of the measures in the Dodd—Frank Act
and analyze how they can serve as potential strategies to be used in the
context of mitigating the occurrence of sexual harassment in the
employment setting. Part I of this paper will discuss the foundational
regulations and measures like the Civil Rights Act of 1964 that have had
the most widespread effect. Part II will discuss employers’ use of Non-
Disclosure Agreements to prevent employees from disclosing any sexual
harassment made against them. Parts III and IV will provide a brief
overview of the Dodd-Frank Act and some of its provisions. An
understanding of the goals, purposes, and provisions of the Act will help
lead to an analysis of the rationale behind certain provisions in the Act.
Finally, Part V will recommend the provisions that should be adopted from
the Dodd—Frank Act and applied to current acts like Title VII that address
sexual harassment.

12. Julie Goldscheid, Is Sexual Harassment a Civil Rights Violation? It Should Be, ACLU (Jan.
26, 2018), https://www.aclu.org/blog/womens-rights/sexual-harassment-civil-rights-violation-it-
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14. See Generally FED. RES. BD., DODD—FRANK ACT STRESS TEST 2018: SUPERVISORY STRESS
TEST METHODOLOGY AND RESULTS (2018).
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1. EXISTING PROVISIONS THAT ADDRESS SEXUAL HARASSMENT

There have been moments in our history when women’s rights
movements garnered significant attention.'> For example, between the
1960s and the 1980s, “women ... challenged their exclusion from
traditionally male jobs ranging from the professions to the blue collar
trades . . . .”'® When joining the workforce, women consolidated to protect
themselves from unwanted sexual harassment.!” For example, during the
late nineteenth century, societies like the Working Women’s Society, an
association whose major aim was to protect women from unwanted sexual
advances,'® and the Women Christian Temperance Union, an organization
that strived to shape public opinion and enact legal reforms,'® were formed
to guard women.”” However, these movements and societies did not
compel immediate legislative provisions that addressed sexual harassment
in the workplace.”! In 1941, President Franklin D. Roosevelt signed
Executive Order 8802 in recognition of employers’ discriminatory
behavior toward union members, which prohibited discrimination based
on race, color, and national origin.”*> However, the Order did not mention
or address sexual discrimination.*

The Civil Rights Act of 1964 was the first significant provision that
addressed an initial remedy against sexual harassment.?* Specifically, Title
VII of the Civil Rights Act prohibited discrimination in employment on
the basis of “race, color, religion, sex, or national origin.”*

In order to assert discrimination on the basis of sex under Title VII,
certain elements must be met. For example, “a sexually objectionable
environment must be both objectively and subjectively offensive . . . .2

15. Kathryn Abrams, The New Jurisprudence of Sexual Harassment, 83 CORNELL L. REV. 1169,
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16. Id. at 1195.
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Riveter”, 15 DUQ. BUS. L.J. 199, 205 (2013).

18. Mary Bularzik, Sexual Harassment at the Workplace: Historical Notes, RADICAL AM., July—
Aug. 1978, at 1, 11.

19. Jane E. Larson, “Even A Worm Will Turn at Last”: Rape Reform in Late Nineteenth-Century
America, 9 YALE J.L. & HUMAN. 1, 2-3 (1997).

20. Lewis, supra note 17.

21. Id. at 206.

22.1d.

23.1d.

24. Robert C. Bird, More Than a Congressional Joke: A Fresh Look at the Legislative History
of Sex Discrimination of the 1964 Civil Rights Act, 3 WM. & MARY J. WOMEN & L. 137, 138 (1997).

25. Id. (emphasis added).

26. Editorial, Sexual Harassment by Supervisors is a Persistent Problem, WASH. POST,
https://www.washingtonpost.com/archive/politics/1998/06/27/sexual-harassment-by-supervisors-is-
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This is based on whether a reasonable person would have perceived the
environment to be hostile or abusive.”’ A court then determines whether
an environment is hostile or abusive by looking at the totality of the
circumstances, which includes (1) the frequency of discriminatory
conduct; (2) its severity; (3) whether it unreasonably interferes with
employee’s work performance; and (4) whether it is physically threatening
or humiliating.?®

To ensure that Title VII was properly implemented, Congress created
the U.S. Equal Employment Opportunity Commission (EEOC).* The
EEOC’s goal was to “eliminate unlawful employment discrimination
practices through their five-member, bipartisan commission.”*” On April
11, 1980, the EEOC published the “Interim Guidelines on Sexual
Harassment,” an amendment to its current guidelines on discrimination
because of sex.’! The guidelines listed criteria to help clarify whether an
action constitutes unlawful behavior.>* These criteria are

1) submission to the conduct is either an explicit or implicit term or
condition of employment;

2) submission to or rejection of the conduct is used as the basis for
employment decisions affecting the person who did the submitting or
rejecting; or

3) the conduct has the purpose or effect of substantially interfering
with an individual’s work performance or creating an intimidating,
hostile, or offensive work environment.*?

The crucial significance of the EEOC Guidelines was that they
acknowledged sexual harassment in the workplace as unlawful.’* In
furtherance of this acknowledgement, that same year, Congress asked the
U.S. Merit Systems Protection Board (MSPB) to study sexual harassment
in the federal workplace.* Several studies and surveys were conducted by

27.U.S. EQUAL EMP. OPPORTUNITY COMM’N, NO. 915-050, POLICY GUIDANCE ON CURRENT
ISSUES OF SEXUAL HARASSMENT (1990).

28. Sara L. Johnson, When is Work Environment Intimidating, Hostile, or Offensive, so as to
Constitute Sexual Harassment in Violation of Title VII of Civil Rights Act of 1964, 78 AM. L. REP.
FED. 252,252 (1986).

29. Lewis, supra note 17, at 208.

30. Id.

31. See 29 C.F.R. § 1604 (2019); Adoption of Interim Interpretive Guidelines, 45 Fed. Reg.
24,851, 25,024 (Apr. 11, 1980) (codified at 29 C.F.R. § 1604).

32. See 29 C.F.R. § 1604.11 (2019).

33.1d.

34. Lewis, supra note 17, at 209.

35. See generally U.S. MERIT. SYS. PROT. BD., SEXUAL HARASSMENT IN THE FEDERAL
WORKPLACE: TRENDS, PROGRESS AND CONTINUING CHALLENGES (1995) [hereinafter M.S.P.B.].
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MSPB.*® These surveys played an important role in assisting Congress in
determining the nature and extent of sexual harassment in the federal
workplace.’” For example, one survey found that “in 1944, 44 percent of
women and 19 percent of men responding to our survey reported that they
had experienced some form of unwanted sexual attention during the
preceding 2 years.”® In 1987, rates were similar: 42% and 14%,
respectively.’* Sexual harassment cost the federal government $327
million during a two-year period from 1992 to 1994*° due to sick leave,
job turnover, and productivity losses.*’ This survey was significant in
several ways: first, the survey showed the gradual admittance and
recognition that sexual harassment in the workplace was heavily
prevalent;* second, the survey brought sexual harassment to the national
limelight; and finally, it led to important suggestions and
recommendations to address workplace sexual harassment.**

Once the EEOC was created and there was admitted
acknowledgement of the presence of unlawful sexual harassment, cases
concerning sexual harassment arose and courts were obliged to apply
provisions of Title VIL.* These cases continued to build on the foundation
set by the Civil Rights Act and defined the protections against sexual
harassment.*® One of the first cases where the court made its decision on
sexual harassment was in Meritor Savings Bank v. Vinson.*” Michelle
Vinson, a female bank employee, alleged that she had been subjected to
sexual harassment by her male supervisor.* Vinson initially refused to
have sexual relations with her supervisor, but she later consented due to
the constant pressure she faced.* Vinson was threatened with the fear of
losing her job if she failed to comply with her supervisor’s sexual
demands.*® In this case, the Supreme Court made several determinations

36. 1d.

37.1d.

38. 1d.

39. Id. at vii.

40. Id. at viii.

41.1d.

42.1d.

43.1d. at vi.

44.1d. at 53.

45.1d.

46. DeNeen L. Brown, She Said Her Boss Raped Her in a Bank Vault. Her Sexual Harassment
Case Would Make Legal History., WASH. POST (Oct. 13, 2017), https://www.washingtonpost.com
/mews/retropolis/wp/2017/10/13/she-said-her-boss-raped-her-in-a-bank-vault-her-sexual-harassment-
case-would-make-legal-history/?utm term=.db253061f2c5 [https://perma.cc/Y8QA-VTWS].

47. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 57 (1986).

48.1d.

49. Id. at 60.

50. Id.
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under Title VII: a plaintiff may establish a violation by proving that
discrimination based on sex had created a hostile or abusive work
environment;”' “voluntary” sex-related conduct is not a defense to a sexual
harassment suit;** and employers are not always automatically liable for
the sexual harassment of employees by their supervisors.>

Seven years later, another sexual harassment case reached the
Supreme Court.>* In Harris v. Forklift System, the Supreme Court
specified the circumstances that constitute an abusive and hostile
environment and ruled out the argument that a diagnosed psychological
injury had to occur to create such an environment.*” Teresa Harris worked
as a manager at Forklift Systems, Inc. (Forklift), and Charles Hardy was
Forklift’s president during the time of Harris’s employment.*® Throughout
Harris’s time at Forklift, Hardy often insulted her and made her the target
of “unwanted sexual innuendos.”’ For example, Hardy threw objects on
the ground in front of Harris and asked her to pick the objects up.*®
Furthermore, Hardy would, in front of others, suggest that Harris “go to
the Holiday Inn to negotiate [Harris’s] raise.”® After Harris complained
to Hardy about his conduct, Hardy promised he would stop.® Based on
this assurance, Harris stayed on the job.®' However, Hardy persisted with
his conduct.®* The Court ruled that an abusive environment was not limited
to just economic or tangible discrimination.”> When the workplace is
permeated with “discriminatory intimidation, ridicule, and insult,” it is
enough.® Most importantly, the Court noted that “Title VII comes into
play before the harassing conduct leads to a nervous breakdown.”®> What
is more, even if discrimination does not seriously affect an employee’s
psychological well-being, it can create an abusive work environment.®

51. Id. at 66. A hostile or offensive conduct may include, but is not limited to, offensive jokes,
slurs, epithets or name calling, physical assaults or threats, intimidation, ridicule, or mockery, insults
or put-downs, offensive objects or pictures, and interference with work performance. Harassment,
U.S. EQUAL EMP. OPPORTUNITY COMM’N, https://www.eeoc.gov/laws/types/harassment.cfin
[https://perma.cc/FQF5-ZZGA].

52. Vinson, 477 U.S. at 58.

53. See id. at 57-73.

54. Harris v. Forklift Sys., 510 U.S. 17, 19 (1993).

55.1d. at 21.

56.1d. at 19.

57.1d.

58. 1d.

59.1d. at 19.

60. Id.

61.1d.

62. 1d.

63.1d. at 21.

64.1d. at21.

65.1d. at 22.

66. Id.
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Furthermore, in 1998, the Supreme Court extended Title VII’s reach
to apply to a harasser’s employers, as opposed to only applying to the
harasser himself, under the agency argument.®’ In Faragher v. City of Boca
Raton, petitioner Beth Ann Faragher, a lifeguard, brought an action against
her immediate supervisors Terry and Silverman as well as the City.*®
Faragher alleged that Terry and Silverman created a sexually hostile
environment by subjecting Faragher to “uninvited and offensive
touching,” making lewd remarks, and by speaking of women in offensive
terms.® The Court held that the City of Boca Raton was vicariously liable
for the supervisors’ violation of Title VII"® and clarified that traditional
agency principles applied under Title VIL.”' Therefore, a victim of sexual
harassment did not have to limit her claim to just the harasser—it could
extend to employees higher up in the company.”

To summarize, below is a brief outline of what the major cases show
about the provisions of Title VII:

1) Title VII has been violated if sexual harassment has created an
abusive or hostile work environment;”

2) Any sexual conduct is “voluntary” is not a defense to sexual
harassment;”*

3) Presentation of diagnosed psychological injuries are not required
to recover under Title VII;” and

4) Traditional agency principles can be applied under Title VII.”®

II. NON-DISCLOSURE AGREEMENTS

Confidentiality provisions, sometimes referred to as non-disclosure
agreements (NDAs), are legal contracts used to prevent people from
discussing confidential information and are widely used in the business

67. Faragher v. City of Boca Raton, 524 U.S. 775, 780 (1998). In short, the agency argument
entails that supervisors will be held liable if their employee was a direct employee or servant (as
opposed to an independent contractor) and was acting in the scope of his or her employment at the
time of the harassment. Restatement section 219 of Torts provides that “a master is subject to liability
for the torts of his servants committed while acting in the scope of their employment.” Id. at 776.

68. Id. at 780.

69. Id.

70. Id. at 808.

71.1d. at 791.

72. Id.

73. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 66 (1986).

74. See id. at 68.

75. See Harris v. Forklift Sys., 510 U.S. 17,22 (1993).

76. See Faragher, 524 U.S. at 791.
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sphere.”” These types of settlement agreements are in no way illegal.”® In
fact, businesses need these in order to preserve their trade secrets from
getting leaked.”” In the context of our current discussion, however,
employers have used NDAs to bar employees from bringing awareness to
the issue or a lawsuit regarding the sexual harassment made against them.*
Therefore, NDAs frequently prohibit employees from disclosing any
details about the settlement.®’

However, Title VII prohibits settlement agreements that forbid
employees from filing charges with the EEOC or assisting the EEOC in
its investigations.® Unfortunately, it does not apply this prohibition to all
employers.® To qualify as an “employer,” one must be a person who has
fifteen employees or more (during each working day for at least twenty
weeks in the current or preceding year).** Furthermore, though Title VII
prohibits these types of settlement agreements with “employees,”
sometimes nonemployees, such as independent contractors, temporary
workers, and gig economy workers, are not considered as employees, and
therefore Title VII does not apply.*> What’s more, employers use the “take
it or leave it” condition that leaves employees helpless and eventually
forced to sign an NDA.% In other words, employers use the threat of
unemployment to coerce employees into signing documents with these
NDAs.*” Additionally, employees may be uninformed about the existence
of non-disclosure provisions in their agreements,*® as NDAs can be several
pages long and contain extensive technical information.** Furthermore,

77. Robert Mendick & Gordon Rayner, Non-Disclosure Agreements: Everything You Need to
Know About NDAs (and Their Misuse), TELEGRAPH (Oct. 25, 2018), https://www.telegraph.co.uk/
news/0/non-disclosure-agreements-everything-need-know-ndas-misuse/ [https://perma.cc/SRTS-
K2D4].

78. Ann Fromholz & Jeanette Laba, #METOO Challenges Confidentiality and Nondisclosure
Agreements, L.A. LAW., May 2018, at 12, 13.

79. Id.

80. /d. at 14.

81.1d. at 12.

82.1d.

83. Pamela Wolf, Sexual Harassment: Grappling with a Persistent Workplace Quagmire,
WOLTERS KLUWER LEGAL REG. U.S. 1, 1-17 (Mar. 1, 2018), https://www.jacksonlewis.com/
sites/default/files/docs/ELD_Sexual-harassment 02-20-2018_final locked.pdf [https://perma.cc/
TSGE-LPUL].

84. Id.

85.1d.

86. See Orly Lobel, Enforceability TBD: From Status to Contract in Intellectual Property Law,
96 B.U. L. Rev. 869, 869-93 (2016).

87.1d.

88. Orly Lobel, NDAs Are Out of Control. Here’s What Needs to Change, HARV. BUS. REV.
(Jan. 20, 2018), https://hbr.org/2018/01/ndas-are-out-of-control-heres-what-needs-to-change [https://
perma.cc/Z2XW-XD2L].

89. Lobel, supra note 86, at 875.
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timing is very sensitive—employees are less likely to negotiate the terms
of the contract after they have completed their job search and have begun
working for the new employer.”

Recently, Congress has taken legislative action to address the
problems of NDAs and their effects on victims of sexual harassment.’!
Congress has introduced a bipartisan bill, called the “ME TOO Congress
Act” that would limit the use of NDAs.”? This bill would prohibit non-
disclosure agreements as a condition of initiating a complaint while still
permitting contents of mediations as part of a negotiation settlement to be
included.”® Furthermore, the EMPOWER Act was also introduced to
Congress,”* which would prohibit non-disclosure clauses as a condition of
employment, promotion, compensation, benefits, or change in
employment status.” Specifically, “[t]his bill would stop employers from
imposing their one-sided terms on victims of workplace abuse[,]” thus
eliminating the “take-it-or leave-it” condition.”

Both the ME TOO Congress Act and the EMPOWER Act show the
substantial movement made to address the hardships that NDAs impose
upon victims of sexual harassment.”” However, while these bills are a good
initial step, they are not enough.”® Manipulation by employers emphasizes
the current lack of provisions present that require employers to be the ones
who provide a safe environment for their employees.”” Indeed,
manipulation by employers and the lack of knowledge and understanding
from employees highlight the necessity of implementing measures that
require employers to be the ones to inform their employees of the existence

90. Id. at 877.

91.Ilyse W. Schuman & Betsy Cammarata, Lawmakers Take Aim: Will #MeToo Curb
Nondisclosure or Arbitration Agreements?, LITTLER MENDELSON P.C. (Jan. 9, 2018), https://www.
littler.com/publication-press/publication/lawmakers-take-aim-will-metoo-curb-nondisclosure-or-
arbitration [https://perma.cc/7F89-3V77].

92. ME TOO Congress Act, H.R. 4396, 115th Cong. (2017).

93.1d. at § 104.

94. Eleanor Salsbury, Women in Congress Are Taking on Sexual Harassment with the
EMPOWER Act, MS. (June 14, 2018), https://msmagazine.com/2018/06/14/women-congress-taking-
sexual-harassment-empower-act/ [https://perma.cc/F387-HWRW].

95. Id.

96. Lauren Holter, What is the EMUPOWER Act? This Workplace Harassment Bill Could Make
NDAs a Thing of the Past, BUSTLE (July 17, 2018), https://www.bustle.com/p/what-is-the-empower-
act-this-workplace-harassment-bill-could-make-ndas-a-thing-of-the-past-9792924 [https://perma.cc/
3X2G-6UQS].

97. Candace Baker, Months After #MeToo, Congress is Getting Serious About Workplace
Harassment, STUDYBREAK (June 18, 2018), https://studybreaks.com/thoughts/empower-act-
congress-addressing-harassment/ [https://perma.cc/526N-NFMV].

98. Id.

99. See Eliza G.C. Collins & Timothy B. Blodgett, Sexual Harassment . . . Some See It . . . Some
Won't, HARV. BUS. REV. (Mar. 1981), https://hbr.org/1981/03/sexual-harassmentsome-see-itsome-
wont [https://perma.cc/38EB-3M38].
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of NDAs and how NDAs can impede an employee who faces sexual
harassment from successfully bringing a claim.'®

III. A BRIEF HISTORY OF THE DODD—FRANK ACT

Before the Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd—Frank Act), the Sarbanes—Oxley Act served as the
congressional mechanism for financial regulation.'” The Sarbanes—Oxley
Act proposed to fix the auditing of U.S. public companies by protecting
shareholders and the general public from fraudulent practices.'” In the
early 2000s, many financial scandals involving fraudulent disclosure or
accounting statements as well as explicit theft by corporate officials
occurred.'” The Sarbanes—Oxley Act was designed to fight these kinds of
fraudulent practices by creating enlisting auditors to enforce new
disclosure rules—rules that could strengthen the incentives for firms to
increase spending on financial controls.'” As a result, U.S. public
companies are required to have a type of “control system” over their assets
and accounting systems.'” This system could provide companies the
ability to be reasonably assured that transactions are authorized, recorded,
and used to detect and prevent theft and deception.'® Though doing so
requires a higher cost to companies to implement this type of system, the
Act promises long-term benefits; for example, it promises a lower risk of
loss from fraud and theft for investors, greater transparency, and
accountability.'”” The combat against fraud has also been supported by
establishing a quasi-public institution, the Public Company Accounting
Oversight Board (PCAOB), to supervise auditors.'® More specifically, the
PCAOB establishes auditing and practice standards for public firms to
follow when preparing their audit reports for public companies and other
issues.'"

100. 1d.

101. See generally John C. Coates, IV, The Goals and Promise of the Sarbanes—Oxley Act, 21 J.
ECON. PERSP. 91 (2007), https://pubs.acaweb.org/doi/pdfplus/10.1257/jep.21.1.91 [https://perma.cc
/UL2U-V4Z9].

102. Juliana De Groot, What is SOX Compliance? 2019 SOX Requirements & More, DATA
INSIDER (July 15, 2019), https://digitalguardian.com/blog/what-sox-compliance [https://perma.cc/
8SPW-7VB6].

103. Coates, supra note 101, at 100.

104. Id.

105. Id.

106. Id.

107. Id. at 92.

108. The Sarbanes—Oxley Act created the Public Company Accounting Oversight Board
(PCAOB) to oversee and regulate auditing and to enlist auditors to enforce existing laws against theft
and fraud by corporate officers. Standards, PUB. CO. ACCT. OVERSIGHT BD., https://pcaobus
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The “Great Recession” began in 2007, and peaked in 2008 when the
fourth largest investment bank in the United States, Lehman Brothers,
collapsed.''’ In response to the 2008 financial crisis, President Obama
signed, and Congress passed, the Dodd—Frank Act on July 21,2010.""! The
overarching goal of the Act is to “promote the financial stability of the
United States by improving accountability and transparency in the
financial system,”''? as well as to “protect the American taxpayer by
ending bailouts, protect consumers from abusive financial service
practices, and for other purposes.”''* When explaining the rationales for
this Act, President Obama noted that “some firms that posed
a ... ‘systemic risk’ were not regulated as strongly as others; they behaved
like . . . other entities that were under less scrutiny.”''* The intentions of
this Act are to put in place safeguards to prevent the failure of these firms,
create a set of orderly procedures, raise the standards to which these kinds
of firms are held, and to have these firms meet stronger requirements so
they are more resilient and less likely to fail.'"

IV. THE DODD-FRANK ACT

Although the Sarbanes—Oxley Act has effective measures, it has
several gaps that the Dodd—Frank Act endeavors to fill.''® Before Dodd—
Frank’s existence, Section 806 of the Sarbanes—Oxley Act was the only
source of federal whistleblower protection for private sector employees.'"”
However, it does not protect all private-sector employees,''® and it only
protects certain private companies.''” In the Dodd-Frank Act, the
whistleblower provision is extended to the employees of a private
subsidiary of a publicly traded company if the “publicly traded company’s
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consolidated financial statements include the subsidiary’s financial
information.”'*’

Additionally, section 922 of the Dodd—Frank Act vastly expands
Sarbanes—Oxley’s limited whistleblower award (also known as a bounty-
award provision for whistleblowers).'?! Before the Dodd—Frank Act, an
action could be taken against an employer only if it resulted in monetary
sanctions exceeding one million dollars.'** Furthermore, an award made
to a whistleblower would be capped at 10% of the total amount of
sanctions.'”® With the Dodd-Frank Act, the whistleblower award
provision may provide a whistleblower award for a whistleblower who
voluntarily provides the Securities and Exchange Commission (SEC) with
information.'** The SEC then, under the Dodd—Frank Act, is allowed to
grant whistleblower awards.'*

Furthermore, the Dodd—Frank Act extends the statute of limitations
and also hastens the process for when a whistleblower files a claim.'*® As
opposed to Sarbanes—Oxley’s statute of limitation of ninety days after the
violation occurred, the Dodd-Frank Act extends the statute of limitations
to 180 days after the employee becomes aware of the violation.'*’
Furthermore, unlike Sarbanes—Oxley’s long administrative process where
the whistleblower has to first file a complaint with the United States
Department of Labor, under the Dodd—Frank Act, the whistleblower can
immediately file in federal district court.'*® Finally, the Dodd—Frank Act
contains sections that create its own cause of action for retaliation.'” The
Act explicitly extends whistleblower protection to the employees of a
private subsidiary of a publicly traded company and invalidates any pre-
dispute agreements requiring arbitration for Sarbanes—Oxley’s
whistleblower claims.'
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In addition to filling certain gaps that the Sarbanes—Oxley Act had
with its whistleblowing provision, the Dodd—Frank Act also presents
provisions that address other issues. The Dodd—Frank Act requires all U.S.
“banking holding companies” with more than $50 billion in assets to
conduct their own stress test and report the results to the Federal Reserve
and Office of the Comptroller of the Currency (OCC) twice a year."*! In
2014, midsized firms (i.e., those with $10-50 billion in assets) were also
required to conduct a stress test.'*> The purpose of a stress test is to help
companies “gauge investment risk and the adequacy of assets, as well as
to help evaluate internal processes and controls.”'*

Another issue the Dodd-Frank Act responds to is the “Too Big to
Fail doctrine” (TBTF)."** TBTF identifies firms that are essentially too big
to fail,'*> which are firms whose “size, complexity, interconnectedness,
and critical functions are such that, should the firm go unexpectedly into
liquidation, the rest of the financial system and the economy would face
severe adverse consequences.”’** TBTF was highlighted by the financial
crisis in 2007, when one of the biggest financial firms, Lehman Brothers
Inc., was allowed to go under after it went insolvent."*” Lehman Brothers
Inc.’s failure was so interconnected with other financial firms that
regulators determined “only massive bailouts would keep dozens more
around the world from failing.”'*® The Dodd-Frank Act strengthens the
ability of regulators to extend safety and prevention of failure to more than
half of the financial sector.'* Through the Dodd—Frank Act, regulators can
mitigate any risks caused by the failure of TBTF institutions.'*’
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Although aimed to protect firms from failing, the protection of TBTF
firms poses several issues. First, economically, there is an expectation that
by rescuing TBTF firms, the financial system will become less stable due
to a moral hazard that weakens market discipline.'*' In other words, “if the
creditors and counterparties of a TBTF firm believe that the government
will protect them from losses, they have less incentive to monitor the
firm’s riskiness because they are shielded from the negative consequences
of those risks.”!*?

After the 2008 financial crisis, President Obama worked with
Congress to create a plan to end TBTF firms,'* which included attempts
to prevent moral hazards.'* For instance, his plan endeavored to subject
banks to a number of regulations, such as regulating derivatives and
establishing financial regulators—along with the possibility of breaking
up banks if any of them were deemed to be TBTF.'** As an example, Title
IT of the Dodd—Frank Act established a new special resolution regime
called the “Orderly Liquidation Authority” (OLA)."*® OLA is applied as
an alternative to the normally applicable Bankruptcy Code.'’ It was
established to address systemically important financial institutions'*® and
“serve[s] as the receiver for ‘failing financial companies that pose a
significant risk to the financial stability of the United States.””'*

Even though the OLA received criticism and doubt about its
effectiveness in ending the moral hazards of TBTF,'®" there are certain
measures from the Dodd-Frank Act that are effective and innovative
means that can be adopted to address the issue of sexual harassment: most
notably, certain whistleblower provisions and the stress test provided in
the Dodd—Frank Act.
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V. INCORPORATING PROVISIONS FROM THE DODD-FRANK ACT TO
ELIMINATE SEXUAL HARASSMENT IN THE WORKPLACE

Workplace sexual harassment measures should incorporate specific
provisions of the Dodd-Frank Act to eliminate workplace sexual
harassment. In this context I will make two recommendations. The first
recommendation is to increase the coverage and scope of Title VII by
looking to the Dodd—Frank Act’s coverage. This recommendation is split
into two separate efforts: (1) adopt the specific language and measures of
Section 21F of the Dodd—Frank Act which provides whistleblower
protections, and (2) adopt the specific language of the Dodd—Frank Act’s
anti-retaliation provision. The second recommendation is to place higher
accountability on employers by requiring them to adopt a stress test.

A. Whistleblower Reporting and Anti-Retaliation Protections

1. Whistleblower Reporting

The Dodd-Frank Act was amended by adding Section 21F:
“Securities Whistleblower Incentives and Protection.”’”' Section 21F
starts by defining a whistleblower:

an individual is a whistleblower if (i) he possesses a reasonable belief
that the information he is providing relates to a possible securities
laws violation . . . that has occurred, is ongoing, or is about to
occur.'> The “reasonable belief” standard requires that the employee
hold a subjectively genuine belief that the information demonstrates
a possible violation, and that this belief is one that a similarly situated
employee might reasonably possess.'>

The purpose of this section is “to encourage whistleblowers to report
possible violations of the securities laws by providing financial incentives,
prohibiting employment-related retaliation, and providing various
confidentiality guarantees.”’>* Under Section 21F, whistleblowers may
voluntarily provide the Commission with original information about
violations of securities laws.'*® In other words, employers are not allowed
to impede their employees from communicating directly with the SEC
about possible securities law violations.'*® The requirement under the
Dodd-Frank Act as to what type of information needs to be communicated

151. See Dodd—Frank Wall Street Reform and Consumer Protection Act, 1 U.S.C. § 5301 (2010).

152. Implementation of the Whistleblower Provisions of Section 21F of the Securities Exchange
Act of 1934, Release No. 34-64545, 14 (May 25, 2011) [hereinafter Section 21F Implementation].

153. Id. at 14-15.

154. KBR, Inc., 111 S.E.C. Docket 917, at *1 (2015), 2015 WL 1456619.
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is low."”” The information does not need to relate to a “material” violation
of the securities laws; instead, the informant can communicate any
information the informant possesses about possible securities
violations."*® This is a congressional attempt to create a strong incentive
for whistleblowers to come forward early with information rather than
wait to be approached by investigators.'*’

A provision like Section 21F can be used as a response to the
impediments that NDAs cause in preventing workplace sexual
harassment. While we know that employers use NDAs to bar employees
from disclosing information they obtain during employment, under
Section 21F of the Dodd-Frank Act, explicit provisions prohibit
employers from impeding individuals in their direct communications with
the SEC about possible securities laws violations—these provisions
explicitly extend to enforcing or threatening to enforce a confidentiality
agreement to impede such communications.'*

In In re KBR, an administrative proceeding was made by the SEC
against KBR in April 2015."°" KBR, a global engineering company, was
charged for requiring its employees to adhere to a confidentiality
statement'®? that violated Section 21F of the Dodd—Frank Act because it
threatened discipline (including termination) if employees discussed
internal matters of the company with the SEC.'®

The first effort that should be adopted for the sexual harassment
context is to adopt the measure and language from Section 21F and create
an exception to NDAs. Similar to allowing employees to report
information relating to securities laws violations, there should be an
exception to confidentiality agreements that allow employees to report
acts of sexual harassment against them to enforcing agencies like the
EEOC, even with the presence of confidentiality agreements. A potential
argument against adopting a provision like Section 21F is that this effort
might be taken as too extreme and might cause a slippery slope. For
example, if sexual harassment is an exception to NDAs, then one could
argue that it would be easier to create exceptions for other situations.
However, despite its potential to be extreme, this effort will explicitly
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combat employers who have utilized NDAs to protect themselves against
acts of sexual harassment taken by their employees. Moreover, it considers
the purpose of NDAs—to “prevent the disclosure of trade secrets”'**—
while still providing a way for employees who have been sexually
harassed to receive remediation and protection.'® By limiting the
exception to disclosing matters regarding sexual harassment, it maintains
the core benefit of NDAs in protecting trade secrets and prevents NDAs
from being useless. It seems justifiable for sexual harassment to be an
exception that employees are able to disclose because this is not a type of
trade secret but rather an unacceptable violation of human rights and
integrity.'%

2. Anti-Retaliation Protection

The first measure logically transitions to the second, which provides
further protections for employees who report sexual harassment. I will
term the second measure the “Anti-Retaliation Protection.” The Anti-
Retaliation Protection would provide a different protection for employees
who report sexual harassment to agencies like the EEOC. With the
existence of the first measure, the effects of the second measure are made
more effective. If an employee were to report her sexual harassment
regardless of the existence of an NDA, the second measure would then
impose a limitation upon the employer’s ability to retaliate against that
employee.'®” Section 922 of the Dodd—Frank Act contains anti-retaliation
protections for whistleblowers who report possible securities law
violations.'®® Under this Section,

no employer may discharge, demote, suspend, threaten, harass,
directly or indirectly, or in any other manner discriminate against, a
whistleblower in the terms and conditions of employment because of
any lawful act done by the whistleblower—

(i) in providing information to the Commission in accordance with
this section;
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165. Cf. id. (stating that while the initial focus of these agreements has been extended, the focus
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(i1) in initiating, testifying in, or assisting in any investigation or
judicial or administrative action of the Commission based upon or
related to such information; or

(i) in making disclosures that are required or protected under
[specified federal laws], and any other law, rule, or regulation subject
to the jurisdiction of the Commission. !¢’

In fact, remedies may be available to the employee which include
reinstatement with seniority status consistent with what the employee
would have had but for the discrimination, double back-pay with interest,
and compensation for litigation costs and reasonable attorney fees.'”® This
Anti-Retaliation Provision applies regardless of whether the individual is
eligible for an award under the bounty program.'”!

This provision also addresses and protects the employees that Title
VII does not cover. Under Title VII, independent contractors, farm
workers, domestic workers, and workers with employers that have fewer
than fifteen employees are not protected by federal law;'’? however, the
Anti-Retaliation Provision of the Dodd-Frank Act does not have a
requirement that limits which employees are covered.'”

Furthermore, the statute of limitations for filing sexual harassment
claims should also be extended. In contrast to Title VII, this provision
contains a longer statute of limitations that should be adopted. Under Title
VII, an employee has 180 days to file a charge (although this may be
extended by state laws) and federal employees have forty-five days to
contact an Equal Employment Opportunity Counselor.'”* In contrast,
whistleblowers under Dodd—Frank have six years from the date of the
violation to file suit against their employers, or three years after the date
when facts material to the right of action are known or reasonably should
have been known by the employee.'” In the recent public exposure of
various figures like Harvey Weinstein and Bill Cosby who committed
sexual harassment against their employees, the importance of extending
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the statute of limitations is visible.'”® Reports of sexual harassment that
occurred in the 1980-90s just came to light in 2017."”” For instance, seven
different women were all sexually harassed by Bill Cosby.!”® In each case,
by the time each decided to come forward, many years after they were
harassed, their ability to press for criminal charges was precluded by the
statute of limitations.'” It is important to note that in these women’s
situations, even the Dodd—Frank Act’s six year statute of limitations would
have been short. Therefore, I would recommend extending the statute of
limitations past six years.

There are numerous reasons why those who have been sexually
harassed many years ago decide to now come forward: exclusion from
opportunities relating to employment, hostility, intimidation—the list
could infinitely continue.'® One former employee who was sexually
harassed by Weinstein stated that she was frightened of retaliation and was
“worried that he could ruin my life.”'®! Additionally, many of those who
were sexually harassed by Weinstein mentioned that they were confronted
and intimidated by those who crossed him.'®* Several actresses “suspected
that, after they rejected Weinstein’s advances or complained about them
to company representatives, Weinstein had them removed from projects
or dissuaded people from hiring them.”'® Due to these various reasons,
victims of sexual harassment need longer timeframes to consider their
options.'®* They need time to understand what measures they can take and
what options are available that would not compromise their employment.
Furthermore, many victims might need therapy or some type of
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treatment.'®® Some may even want to resign from where they are currently
employed, and it takes time to find different employment.'*® By adopting
the Dodd-Frank’s extended statute of limitations, victims might be able to
prepare and seek the best options available for themselves.'*’

B. Incorporating a Stress Test

1. Attributes of a Stress Test

The second recommendation is to require employers to conduct their
own stress test as required by the Dodd—Frank Act.'®® “Stress testing is a
key tool to ensure that financial companies have enough capital to weather
a severe economic downturn without posing a risk to their communities,
other financial institutions, or to the general economy.”'®

For a stress test, the Federal Reserve and OCC release economic and
financial market scenarios.'”® A scenario is a hypothetical situation that
includes stressed economic and financial conditions, and a covered
institution is then required to assess how it would respond using its current
policies and procedures.'”’ Each scenario would include “baseline,”
“adverse,” and “severely adverse” scenarios.'”? The adverse and severely
adverse test scenarios attempt to categorize the strength and resilience of
financial institutions in hypothetical adverse economic climates.'” The
definitions, rules, scope of application, scenarios, reporting, and disclosure
are outlined and regulated by the Federal Reserve and OCC.'** Each
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company or firm would then have to assess the strength and resilience of
their company or firm in light of the scenario.'”> The results may be
published on the institution’s web site or in any other forum that is
reasonably accessible to the public.'”® Upon receiving the results of the
stress test, the Federal Reserve and OCC will use the results to supervise
the companies and assist in assessing the company’s risk profile and
capital adequacy.'®’

This test is intended to provide various actors like the company
management, the board of directors, the public, and supervisors with
forward-looking information.'”® This information then helps them gauge
the potential effect of stressful conditions on the ability of these
organizations and companies to absorb losses, while continuing to make
loans and meet creditor obligations.'”” By requiring the covered
institutions to evaluate how they are able to respond to these stressful
conditions, these institutions will be able to determine what is “necessary
to absorb losses as a result of adverse economic conditions.”?*

As mentioned above, the purpose of the test is twofold: (1) to prepare
companies for stressful conditions and (2) to create awareness as to what
measures companies will take in response to these stressful conditions.*"!
This purpose outlines the different types of requirements for covered
institutions. One requirement is of preparedness—companies need to have
set protocols to use in response to events that might affect the economic
status of their company.’”” Another requirement is the exposure of
companies’ practices, codes, and available measures to the public.’*
Furthermore, covered institutions are required to be responsible and take
action to ensure that their company is protected against stressful
situations.”** Companies must take responsibility for their own
preparedness by conducting their own stress tests and reporting those
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results to the federal reserve and OCC.**” The structure of the stress test
requires covered institutions to annually analyze its revenues, losses,
reserves, and capital ratios based on three different scenarios.”” By
analyzing and conducting responses to various scenarios, a company will
be able to assess its vulnerability and risk exposures.””’ If a covered
institution fails the stress test, one possible penalty would be to have that
institution resubmit its plan again (usually by the end of the year).?®®

2. Applying Stress Tests to Address Workplace Sexual Harassment

A stress test can be effectively adopted and applied by employers to
address sexual harassment in the workplace. This stress test will merge
and adopt the structure and requirements, purpose, involvement, and
structure of the Dodd—Frank Act’s test.

The structure of the stress test in responding to sexual harassment
should require employers to adopt measures that will provide protection
from sexual harassment occurring in their company; employers should be
required annually to analyze the current responses and measures they have
for addressing sexual harassment in their company based on different
scenarios. A federal agency like the EEOC should release various sexual
harassment scenarios to employers. Employers should then be required to
evaluate and assess what their protocol is in addressing these harassment
issues. The scenarios should vary and cover the different forms of sexual
harassment.

For example, one type of scenario could address quid pro quo
harassment. Quid pro quo harassment is evidence that a supervisor took a
“tangible employment action” against an employee for refusing to submit
to the supervisor’s sexual demands.>” For instance, under a quid pro quo
harassment claim, one could allege that an employer demanded sexual
favors from an employee in return for a job benefit.?'® Another scenario
could be about a “hostile work environment.”*'' A hostile work
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environment exists when conduct does not result in a tangible employment
action—but is nevertheless, so “severe or pervasive” that it creates an
abusive working environment.?’> Furthermore, employers should be
required to submit their results to a federal agency similar to the Federal
Reserve—for example, the EEOC.

This type of stress test, releasing different types of scenarios of
sexual harassment and requiring employers to respond, would fulfill the
same purpose as the Dodd—Frank’s stress test. First, employers will be
required to evaluate what policies and procedures exist to address the
different scenarios.’’* Next, if employers do not have any existing
procedures to effectively respond to these scenarios, they should be
required to develop procedures. Furthermore, by requiring employers to
annually submit their results to a federal agency, employers will be
incentivized to ensure they have policies that respond to the given
scenarios. Once the federal agency has received an employer’s results, it
should be allowed to publish those results for public view. By publishing
the results, it would help ensure that the public is made aware of an
employer’s policies and procedures. Unlike the Dodd—Frank Act’s penalty
for an institution that fails the stress test, a company who fails the stress
test based on sexual harassment scenarios should have more stringent
penalties. If the same types of penalties like merely requiring employers
to resubmit their plans are used, it would hardly place any accountability
upon employers. A company then should not only have to resubmit its plan
but should also be required to prove it has made progress in addressing the
different scenarios.

CONCLUSION

Sexual harassment in the workplace has been and still is prevalent.?'*
Though the severity of sexual harassment in the workplace has been
acknowledged and active measures have been made to address sexual
harassment,?' it is not enough. Title VII does not protect all types of
employees and its statute of limitations is too short.?'® Furthermore, Title
VII contains no provision that places pressure on employers to evaluate
and assess whether they have procedures and policies in place that could
protect their employees who have been sexually harassed.?!’
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The current regulations addressing sexual harassment can be
strengthened by the adoption of two provisions from the Dodd—Frank Act.
Specifically, by expanding Title VII’s current whistleblower provisions to
resemble the Dodd—Frank Act’s whistleblower provisions, employees will
be allowed to disclose any sexual harassment made against them as well
as trump the NDA preventing them from speaking up. This requires
making the disclosure of sexual harassment information an exception to
NDAs, disallowing employers to retaliate against employees who make
that disclosure and allowing the exception to apply to all types of
employees. Furthermore, Title VII should require employers to conduct a
stress test, and by doing this, employers will have to assess what current
policies and procedures they have that address sexual harassment in their
companies. It would also incentivize employers to be more open and
explicit with federal agencies and the public when disclosing their results.



