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different transactional purposes." Typical concerns about goodwill in
trademark licensing revolve around the prohibition against assignments
in gross or naked licenses (whether to assign or license a mark with or
without goodwill), which affects the alienability of marks and raises ques-
tions of about the fate of their associated goodwill after such transac-
tions.9 ' Yet the question of how trademark goodwill should be defined
and measured represents a surprisingly incomplete and undertheorized
space.

Trademark scholarship often refers to goodwill as all possible
sources of a customer's patronage." Historically, the locus of harm to
goodwill has moved from a narrow focus on a tort-based injury to a mark
(and therefore by implication to one's business reputation and only inci-
dentally to its goodwill) to the much broader conception of injury to the
trademark goodwill itself. Trademark scholars tend to worry about how
far to extend trademark's functions beyond its core signaling function to
consumers about source of origin or manufacture (which is often ex-
plained as a proxy for quality or consistency of product). Whatever their
perspectives, almost all observers agree that goodwill has expanded be-
yond its origins to what could be called second generation goodwill,
which includes positive associations with the firm that sells the brand.95

9 Roy P. D'Souza, Brand Differentiation and Industry Segmentation: Drivers for
Trademark Valuation in Corporate Transactions, in THE LAW AND PRACTICE OF

TRADEMARK TRANSACTIONS: A GLOBAL AND LOCAL OUTLOOK 149, 162-64 (Irene

Calboli &Jacques de Werra eds., 2016).
91 Calboli, supra note 88, at 776-99; see alsoJake Linford, Valuing Residual Goodwill

After Trademark Forfeiture 93 NOTRE DAME L. REV. (forthcoming 2017).
92 See Calboli, supra note 91, at 804 n.179 (quoting Newark Morning Ledger Co.

v. United States, 507 U.S. 546, 555-56 (1993) ("Although the definition of goodwill
has taken different forms over the years, the shorthand description of goodwill as 'the
expectancy of continued patronage,' provides a useful label with which to identify the
total of all the imponderable qualities that attract customers to the business.")).
Calboli canvases many historical definitions of goodwill, many of which refer to
"consumer patronage." See id. at 804-06 nn.179-89; see also Bone, supra note 88, at
569 (referring to sources of consumer patronage); Chronopoulos, supra note 18, at
266 (same); Linford, supra note 91, manuscript at 5 n.18 (defining "consumer
goodwill to indicate the value that consumers invest in the mark, i.e., its value as a

source signifier to reduce consumer search costs").

* See Farley, supra note 21, at 1176-78; Long, supra note 21, at 1030 & nn.3-11.

' Bone, supra note 88, at 551. But see Adam Mossoff, Trademark as a Property

Right (Mar. 25, 2017) (unpublished manuscript), https://ssrn.com/abstract=
2941763 (asserting that trademark goodwill has been treated historically by courts as

property).
9 See Jennifer M. Black, The "Mark of Honor": Trademark Law, Goodwill, and the

Early Branding Strategies of National Biscuit, in 1 WE ARE WHAT WE SELL: How
ADVERTISING SHAPES AMERICAN LIFE ... AND ALWAYS HAS 262, 262-77 (Danielle
Sarver Coombs & Bob Batchelor eds., 2014); ARTHUR F. MARQUETTE, BRANDS,
TRADEMARKS AND GOOD WILL: THE STORY OF THE QUAKER OATS COMPANY 5-9
(1967).
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And the third generation of the concept of goodwill, ascendant today,
includes anti-dilution protection based upon associations with the mark
by itself, analogous to a property-based right.96 Some argue that such ex-
tensions of legal protection may result no increase in overall consumer
welfare and may possibly even decrease social welfare through higher
barriers to entry in markets as well as restrictions on everyday speech.7

Despite various concerns and objections, the public policy rationale
for protection of trademark goodwill has proved to be malleable enough
to fit the needs of trademark owners in expanding global markets, par-
ticularly responding to innovations in technology and marketing." The
object lesson for purposes of this Article is that trademark goodwill can
and has adapted quite rapidly over time, in response to changing busi-
ness models. Both international and domestic laws have moved decisively
beyond the paradigmatic confused consumer and toward more extensive

Bone, supra note 88, at 551-52 ("[T]he word 'Tiffany' has come to mean
luxury, prestige, and high quality in general, so that it imparts those meanings to any
product or firm with which it is associated. It would not be unusual for a judge to
assume that these meanings are part of the plaintiffs goodwill, just like brand and
firm goodwill. I call this third type of goodwill 'inherent goodwill' because it inheres
in the mark itself. Inherent goodwill is significantly different from brand and firm
goodwill and protecting it involves different considerations. In fact, liability in our
example has nothing to do with safeguarding the quality of consumer information. It
has to do with protecting the seller, and appropriation of goodwill does all the
justificatory work. Moreover-and this is the important point-goodwill
appropriation is capable of doing this work only because it assumes an extremely
broad conception of goodwill.") (footnote omitted). As Bone further points out, the
current expansive concept of trademark goodwill can be traced to "a series of articles
published between 1970 and 1975, [in which] the economist Phillip Nelson
developed a powerful response to the prevailing monopoly critique of advertising. He
argued that advertising might actually enhance competition by improving the quality
of information available to consumers and lowering barriers to entry. ... If a
consumer ends up preferring an advertised product, the consumer gets satisfaction
from using it, and it is not apparent how one can justify condemning that preference
except on highly paternalistic grounds." Id. at 602-03 (footnote omitted).

As both Bone and Irene Calboli have documented, this most recent incarnation
of trademark goodwill, beginning in the 1980s, marks a decisive shift in favor of
viewing goodwill as a property right rather than a tort injury to one's business
reputation. Id. at 614-15; Calboli, supra note 88, at 802.

" See Rochelle Cooper Dreyfuss, Expressive Genericity: Trademarks as Language in the
Pepsi Generation, 65 NOTRE DAME L. REv. 397, 405-10 (1990); Mark A. Lemley & Mark
P. McKenna, Is Pepsi Really a Substitute for Coke? Market Definition in Antitrust and IP, 100
GEO. L.J. 2055, 2082-84 (2012).

9 For an overall critique of intellectual property law's role in promoting status
distinctions, see Barton Beebe, Intellectual Property Law and the Sumptuay Code, 123
HARV. L. REv. 810 (2010). In defense of this expansion, see Apostolos Chronopoulos,
Legal and Economic Arguments for the Protection of Advertising Value Through Trade Mark
Law, 4 QUEEN MARY J. INTELL. PROP. 256, 256-76 (2014); Shahar J. Dilbary, Famous
Trademarks and the Rational Basis for Protecting "Irrational Beliefs," 14 GEO. MASON L.
REv. 605, 614-19 (2007).
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theories of trademark protection, including its goodwill per se, particular-
ly of famous and well-known marks.99 For example, as stated earlier, the
ECJ has recently recognized trademark goodwill as a locus of legal pro-
tection under trademark law, separate and apart from the associated
trademark.'o And WIPO has recently commissioned several analyses of
the economic impact and valuation of trademark goodwill in its own
right.'

With respect to trademark goodwill, the general logic of the market
is to emphasize emotional and psychological aspects of a brand for mar-
keting purposes, to the detriment of communicating a branded product's
objectively verifiable qualities. As Jessica Kiser writes: "[t]o illustrate the
difference between the role of a trademark and that of a brand, consider
that a trademark can be said to answer the question 'Who made this
product?' A brand answers the more existential questions of 'Who is this
product?' or 'Who am I if I buy this product?""o2 The increasing domina-
tion of this marketing-oriented logic has led inexorably to the linking of
trademarks with subjective "lifestyle" meanings to the detriment of objec-
tive "quality" meanings. To remedy this impoverished market signaling,
trademark goodwill could and should be further parsed into more
uniquely identifiable forms to help consumers ascertain whether the
goods they are purchasing are manufactured under objective criteria, in-
cluding sustainability standards.

B. From Many Villages to the Global Village

As described in Part I of this Article, the rise of networked digital
technologies potentially disrupts the information monopoly around cre-
dence characteristics of products and services with prominent marks, and
creates a possible collective learning process between consumers and
brand owners about how those characteristics are assessed. This govern-
ance dialogue between consumers and producers is particularly accessi-
ble to sophisticated institutional entities that act as proxies for consumer

" Lanham Act § 43, 15 U.S.C. § 1125(c) (2) (2012); TRIPS, supra note 21, at art.
16; Paris Convention, supra note 21, at art. 6bis. This expansion of trademark theory
to include the theory of anti-dilution has been widely attributed to Frank Schecter, a
legal realist who penned The Rational Basis of Trademark Protection. Frank I. Schechter,
The Rational Basis of Trademark Protection, 40 HARV. L. REv. 813 (1927).

.oo L'Oreal v. Bellure [2010] EWCA (Civ) 535 (Eng.).
o' CORRADO & HAO, supra note 26, at 15 ("The value of a firm's brand or brands

is commonly called brand equity, and sometimes it is called brand and reputational
equity to underscore its basis in customer perception. Brand equity can therefore be
defined as an asset that reflects consumers' implicit valuation of the revenue stream
that accrues to a firm from its brand name(s), mark, or logo.").

102 Assaf, supra note 4, at 95; Kiser, supra note 4, at 4-5.
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interests such as watchdog NGOs,1o consumer advocacy organizations,
and institutional investors, for example, SRIs.'on However, lead firms are
not obligated to disclose any particular content about sourcing and quali-
ty control measures; trademark owners typically undertake disclosure as
part of a voluntary marketing effort to differentiate themselves from
firms as part of its CSR activities. And few mechanisms provide a basis for
individual consumer involvement and assessment. Therefore individual
consumers cannot fairly be characterized as true stakeholders under
these relatively impoverished information conditions.

Several factors impede trademark law from recognizing supply chain
governance activities now undertaken by trademark owners. One is ideo-
logical: trademark law has its own version of the copyright's "romantic
author."'5 Trademark law developed under a prototypical small, local
family-owned business or guild, very different from the current land-
scape, dominated by multinational corporations with long supply chains.
Thus the law arguably overemphasizes first-party certification; that is, the
guaranteeing of quality control via a small firm (or even more distantly, a
guild) 1o6 that also owns the mark and sources all the components. The
current law also disregards the reality that most manufacturing is no
longer local in nature. Under the traditional paradigm, a small firm mar-
kets a particular brand of good or service, signaling source of origin di-
rectly to consumers via trademarks. This emphasis on first-party certifica-
tion assumes that a firm will act in its own self-interest and maximize
quality assurance of its product or services in order to attract repeat cus-
tomers. With the expansion of cross-border markets and concomitant
outsourcing along value chains,10' the roles played by second-party certi-
fiers-that is, voluntary industry associations or buyer firms in a value
network-have become much more prominent but their quality assur-

1o3 See, e.g., VERITIE, COMPLIANCE Is NOT ENOUGH: BEST PRACTICES IN

RESPONDING TO THE CALIFORNIA TRANSPARENCY IN SUPPLY CHAINS ACT (Nov. 2011).
104 James Coburn, Senior Manager, Investor Programs, Ceres, Panel Presentation,

Climate Risk and Sustainability Disclosure at the Lewis & Clark Law School 21st
Annual Business Law Fall Forum: Innovating Corporate Social Responsibility: From
the Local to the Global (Oct. 7, 2016) (podcast on file with Lewis & Clark Law
Review).

105 See Peter Jaszi & Martha Woodmansee, Introduction to THE CONSTRUCTION OF

AUTHORSHIP: TEXTUAL APPROPRIATION IN LAW AND LITERATURE 1, 3-9 (Martha
Woodmansee & PeterJaszi eds., 1994).

.o. FRANK I. SCHECHTER, THE HISTORICAL FOUNDATIONS OF THE LAW RELATING

To TRADE-MARK 79-80 (1925).
"o See generally GARY GEREFFI & KARINA FERNANDEZ-STARK, CTR. ON GLOB'N,

GOVERNANCE & COMPETITIVENESS, GLOBAL VALUE CHAIN ANALYSIS: A PRIMER (2011)
(explaining dynamics of complex industrial interaction between actors in global
production); Gary Gereffi et al., The Governance of Global Value Chains, 12 REV. INT'L.

POL. EcoN. 78 (2005) (proposing theoretical underpinnings of global value chains
based on different economic considerations).
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ance activities have not been rigorously evaluated. More (but still not very
much) attention been paid to the role of third-party certifiers (inde-
pendent third-party, nongovernmental standard-setting, inspection, as-
surance, and certification services).'os

Reexamining the hungry yogi example with which this paper be-
gan-within a regulatory governance taxonomy-KIND could be viewed
as the type of "first-party certification" typically represented. by trade-
marks. That is, KIND functions as a "distinctive sign that identifies the
products and services of a particular business and distinguishes them
from those sold or provided by others."'09 With regard to its quality func-
tion, KIND is a quintessentially self-certifying brand; its company main-
tains quality control over its various ingredients (or components) such as
nuts, sugar, and chocolate. Indeed, its website states:

Our health and nutrition guiding principles

KIND has always been committed to bringing you wholesome and
delicious snacks. We promise to always choose high quality ingredi-
ents over recipe short-cuts and provide snacks that are both healthy
AND tasty-not one or the other. We work tirelessly to live up to
our fans' expectations. To demonstrate that continued dedication,
we Promise to . ..no

The web-based marketing associated with the brand promises certain
qualities about the health and nutritional quality of its ingredients to its
consumers.

The quality control measures exercised by the trademark owner pre-
sumably occur through its contracts with suppliers and sourcing agents.
Thus, KIND could also be viewed as a second-party certifier, that is, a
buyer firm in a value network (supply chain), which disciplines its suppli-
ers of gluten-free or non-GMO ingredients. In this role, it is subject to
some of the same problems faced by end consumers of credence goods,
such as our hypothetical yogi, who must trust the representation of the
brand owner about the healthiness of the food. KIND may or may not
have ready mechanisms to verify the representations of its suppliers with
respect to attributes of their ingredients that cannot be verified without
further testing."2 Emerging data suggests that it is difficult for some lead
firms to verify compliance under mandatory disclosure regulations, be-
yond the first or second tier of suppliers."

10' CONROY, supra note 38, at 14-15; Jeanne C. Fromer, The Unregulated
Certification Mark(et), 69 STAN. L. REv. 121 (2017).

' ITC & WIPO, supra note 28, at 73.
KIND Promises, KIND SNACKS, http://www.kindsnacks.com/promises/.

Id.
112 See, e.g., Eric L. Lane, Greenwashing 2.0, 38 COLUM. J. ENVTL. L. 279, 304-05

(2013).
"' Sarfaty, supra note 12, at 431-32.
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While KIND may function primarily as a first-party certifier, WHOLE
FOODS functions primarily as second-party certifier, that is, as a buyer
firm in a value network. Its brand represents its enormous buyer power
and concomitant ability to enforce certain quality-control measures upon
its suppliers. Its website publicly announces its quality standards, which
include: "foods that are free of artificial preservatives, colors, flavors,
sweeteners, and hydrogenated fats" as well as "organically grown foods,"
and it has publicized a long list of "unacceptable food ingredients." By
implementing these quality control standards presumably on all food
brands sold within its retail spaces, it functions as a de facto second-party
certifier regarding credence attributes and thereby shapes the market in
credence goods such as organic food. On one side of this certification
platform are consumers such as our yogi; on the other side are sellers
and intermediate buyers such as KIND. Both sides converge on WHOLE
FOODS as an information platform or, put another way, as a certification
intermediary for a wide variety of food products. Its brand success is re-
lated to the ensuing network effects represented by the degree of trade-
mark recognition and associated goodwill. The branding strategy of
WHOLE FOODS is integrally connected to its second-party certification
functions, on a scale very different from KIND but quite similar in the
way it functions as a core part of both firms' business strategies.

Both KIND and WHOLE FOODS also participate in third-party certi-
fication, which occurs through independent third-party, nongovernmen-
tal standard-setting, inspection, assurance, and certification services.
These presumably provide quality assurance to brand owners through
adherence to voluntary standards. One of the best known of these types
of certifications as applied to commodity food products is fair trade certi-
fication." It is true that certification marks are by their very design sup-
posed to go beyond the initial core-signaling functions of trademarks into
the realm of credence attributes that cannot be easily ascertained by con-
sumers. However, one enormous weakness of certification marks is that
they do not involve consistently reliable trust mechanisms because the
certification process, which purports to require adherence to standards,
is vulnerable to the objectivity and capacity of the self-auditing activities
of the trademark owner or of third-party certifying bodies."'6 Standards

"' Quality Standards, WHOLE FOODS MKT., http://www.wholefoodsmarket.com/
quality-standards.

"' An illustration of the gap between the intellectual property and governance
literatures is highly evident here; the former pays little attention to third-party
certification, see, e.g., Chon, Marks of Rectitude, supra note 33, at 2315-16; Fromer,
supra note 108, at 183-84, while the latter focuses almost exclusively on such
certification, see, e.g., CONROY, supra note 38.

'" See Andrea R. Hugill et al., Beyond Symbolic Responses to Private Politics: Examining
Labor Standards Improvement in Global Supply 3 (Harv. Bus. Sch., Working Paper No. 17-
001, 2016).
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themselves are often incompletely disclosed and subject to change at the
certifiers' whim."

Another huge challenge to the widespread use of certification marks
is that consumers often have difficulty interpreting certification marks. As
stated earlier, the lack of harmonization may result in the proliferation of
standards; multiple and competing certification marks may drive con-
sumer confusion of an entirely different sort than the passing off species
of misrepresentation that is the focus of classic trademark law."8 For ex-
ample, various separate standard-setting organizations are involved in the
certification of coffee." Thus consumers are faced with an information
famine created by the failure to fully understand the meaning of these
marks, while paradoxically they are also faced with an information feast
in the form of too many different standards combined with insufficient
cognitive bandwidth to assess them.

This Article claims that expanded certification and verification strat-
egies involving brands as information platforms could more accurately
reflect the CSR efforts in global value networks. The proposal assumes
that trademark goodwill could develop the capacity to convey relevant
information in a global regulatory governance structure. In particular,
consumers-individual and institutional-could signal their "patronage"
around sustainability standards, and trademark owners could respond to
these consumer signals. These communicative activities are currently in-
cipient but discernible. As described earlier, an array of social media
branding mechanisms actively embrace the consumer's role in co-
creating brand identity. The websites associated with brands usually dis-
play now-familiar icons, allowing their consumers to connect to brands
via social media venues such as Facebook, Twitter, Pinterest, etc. For ex-
ample, KIND's print label exhorts its consumers to "do the kind thing for
your world" and to "U]oin the conversation [at] facebook.com/
kindsnacks." Its website updates consumers with the latest information
about the FDA's investigation into its "healthy" claim, and promotes its
founder's book on the topic of being kind (!).2o By doing so, the trade-
mark owner engages in interactive marketing that harnesses consumer
labor and communicative strategies to increase brand recognition, both

17 Fromer, supra note 108, at 183-84.
us For example, Fair Trade USA (sometimes referred to as Transfair) recently

split from FairTrade Labelling Organizations International (FLO) over whether to
certify plantations and growers that rely on hired labor, rather than the FLO
emphasis on certification of agricultural cooperatives. See Roundup on the Fair Trade
USA/FLO Split, FAIR WORLD PROJECT, http://fairworldproject.org/blogs/roundup-of-
perspectives-on-the-fair-trade-usaflo-split/.

119 Chon, Marks ofRectitude, supra note 33, at 2341-46.
12o See generally KIND Healthy Snacks & Granola Bars, KIND SNACKS, http://www.

kindsnacks.com/; see also Kiser, supra note 4, at 6-9 (describing different ways that
consumers interact with brand marketing).
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with regard to marketing activities of first- as well as second-party certifi-
ers (which in turn may incorporate some aspects of third-party certifica-
tion).

These social media strategies also allow the trademark owner to ad-
dress criticisms by stakeholders, whether public or private, about possible
misrepresentations. For example, the FDA recently listed four of KIND's
bars as being mislabeled as "healthy.""' KIND responded with a direct
appeal to its consumers via an explanation and defense posted on its
website."' Similarly, the food writer and critic Michael Pollan had a pub-
lic dispute with John Mackey, the CEO of WHOLE FOODS Market, re-
garding Pollan's treatment of Mackey's company in Pollan's book The
Omnivore's Dilemma. Both published open letters to each other via their
blogs.1 3 This open exchange allowed readers at large and WHOLE
FOODS customers to comment on their respective positions. In the case
of the Pollan-Mackey debate, some of their online dialogue related to
WHOLE FOODS' decision to move to a regional distribution model, al-
legedly reducing local sourcing of food. Robust brand citizenship within
regulatory governance rests on the premise that these kinds of interac-
tions between consumers and trademark owners about the brand identity
can lead to meaningful changes in market direction.

While these online activities are currently sporadic rather than per-
vasive practices, they provide a glimpse into the potential of information
technologies to further connect consumers and trademark owners in
governance dialogue via the brand. The communication takes place un-
der the stick of negative publicity as well as the carrot of building good-
will. While these conversations do not completely obviate concerns over
information asymmetry .in the form of consumer information famine or
feast regarding certifications and other credence attributes, they exem-
plify a degree of accountability and transparency with respect to repre-
sentations of brand owners. Of course, this emergent governance dia-
logue is vulnerable to the general disenchantment of unverified
information plaguing the Internet as well as the domination of subjective
information in brand marketing campaigns. Yet, pervasive information
technologies potentially allow for the circulation of more objective in-
formation about brands through multiple pathways surrounding a brand
as an information interface.

121 James Hamblin, Kind Bars to U.S. Government: Redefine 'Healthy,' ATLANTIC

(Dec. 8, 2015), http://www.theatlantic.com/health/archive/2015/12/hands-off-nuts-
govt/419352/.

12 A Note to Our KiND Community, KIND SNACKS: BLOG (Apr. 14, 2015), http://
www.kindsnacks.com/blog/post/a-note-to-our-kind-community-2/.

1 John Mackey, An Open Letter to Michael Pollan, WHOLE FOODS MKT.: JOHN

MACKEY'S BLOG (May 26, 2006), http://www.wholefoodsmarket.com/blog/john-
mackeys-blog/open-letter-michael%C2%Apollan; Michael Pollan, My Letter to Whole
Foods, N.Y. TIMES: OPINION PAGES (June 14, 2006), https://nyti.ms/2jG5HC4.
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C. Enhancing the Public Good Component of Trademark Goodwill

Arguing that current conditions for effective regulatory governance
fall short, some observers have begun to suggest changes to system design
features, in order to encourage the effectiveness of sustainable trade
through CSR. This Section canvasses suggestions relevant to trademark
law. Consistent with the concept of the brand as a platform for informa-
tional interchange, it first evaluates the consumer-facing side of a brand,
and then evaluates its business-facing side. It then culminates in a pro-
posal to change existing systems of valuating trademark goodwill, a
change which could benefit both consumers and trademark owners.

1. From the Consumer Side of the Brand Platform

CSR principles are informed by the UNGPs, particularly Guiding
Principle 21, which is "not only about knowing, it is also about show-
ing. Building upon this and other human rights principles applicable
to transnational corporations, some have recently proposed a stakehold-
ers' right to receive independent information "so that they can monitor
whether a business has been involved in certain human rights viola-
tions.",26 From the consumer perspective, trademark goodwill can provide
a partial communicative role for the provision of this information. While
a trademark cannot and does not disclose the dynamism of sustainability
standards, it can and does perform the signaling functions of business
origin, which consumers might be able to trust at face value, especially if
a firm is small, has an established reputation, and/or displays a fair
amount of transparency with regard to its sourcing practices. "If it has a

124 See, e.g., Hugill, supra note 116, at 31-35; Narine, supra note 43, at 138-49.
125 Jdgers, supra note 44, at 314-15. ("As stated in Guiding Principle 21 ... [i]n

order to account for how they address their human rights impacts, business
enterprises should be prepared to communicate this externally, particularly when
concerns are raised by or on behalf of affected stakeholders. Business enterprises
whose operations or operating contexts pose risks of severe human rights impacts
should report formally on how they address them.
In all instances, communications should:
(a) Be of a form and frequency that reflects an enterprise's human rights impacts and
that are accessible to its intended audiences;
(b) Provide information that is sufficient to evaluate the adequacy of an enterprise's
response to the particular human rights impact involved;
(c) In turn not pose risks to affected stakeholders, personnel or to legitimate
requirements of commercial confidentiality") (emphasis omitted).

26 Id. at 322; see also Tara J. Melish & Errol Meidinger, Protect, Respect, Remedy and

Participate: 'New Governance' Lessons for the Ruggie Framework, in THE UN GUIDING

PRINCIPLES ON BUSINESS AND HUMAN RIGHTS: FOUNDATIONS AND IMPLEMENTATION

303, 317-19 (Radu Mares ed., 2012).
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logo, then it's ok," as one observer affiliated with a small fair trade choco-
late firm based in Seattle puts it.127

Arguably, however, it is difficult for many if not most trademark
owners, particularly those with many tiers of suppliers and/or many
products, to be absolutely certain of their sourcing. New technologies
allow both producers and consumers to access more information about
the value network via what I have elsewhere called "smart information."2

For example, a sushi chef in California has developed an edible QR code
to prevent mislabeling of fish, which is estimated at over 30 percent in
many U.S. cities." In earlier work, I proposed a hybrid mark called a trac-
ermark, which would have some characteristics of a trademark and some
of a certification mark.'3 ' Thus the current informational market failure
might be remedied partly through the more aggressive use of technology,
and it appears that the food market is in fact moving in this direction.
Similar to the tracermark proposal, others have proposed mechanisms
for point of sale disclosures:

These types of disclosures, referred to as "targeted transparency,"
mandate information at the time of decision-making in order to
"nudge" consumer behavior. Targeted disclosures may necessitate a
rating system whereby the government or a third party converts dis-
closed information into a grade or label (e.g., a trafficking-free la-
bel) that is presented to consumers at the time of purchasing. This
information could also be available to consumers through apps,
several of which already provide information on companies' ethical
practices. In fact, the G7 recently released a statement in support of
responsible supply chains that calls for the development of "impar-
tial tools [such as relevant apps] to help consumers and public pro-
curers ... compare information on the validity and credibility of
social and environmental product labels."

117 Telephone interview with Nathan Palmer-Royston, former Sourcing Manager
at Theo Chocolate (Nov. 2015) (notes on file with author).

'2 Sarfaty, supra note 12, at 431 ("Global supply chains frequently include
multiple layers of suppliers, which may be difficult to trace and therefore regulate.
Since companies often rely on first-tier suppliers to identify and audit those in the
second-tier, who in turn identify and audit the next tier and so on, comprehensive
monitoring by the company may not be possible. Usually, companies can locate first-
tier suppliers, but those suppliers in the lower tiers are not so visible.") (footnote
omitted).

12 Chon, Tracermarks, supra note 11, at 421.
o30 See, e.g., Nate Hindman &Joe Epstein, Sushi Chef Creates Edible QR Codes to End

'Fish Fraud' in California Restaurants, Bus. INSIDER (July 15, 2013, 9:43 AM), http://
www.businessinsider.com/sushi-with-qr-codes-2013-7; see also Martin, supra note 10.

1' Chon, Tracermarks, supra note 11, at 421-23.
32 Chilton & Sarfaty, supra note 45, at 47 (alteration in original) (quoting Press

Release, White House Office of the Press Secretary, G-7 Leaders' Declaration (June 8,
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These various suggestions for point of sale disclosure are technologi-
cally viable if underutilized options. Moreover, as Jeanne Fromer has re-
cently argued, the United States Patent and Trademark office could
strengthen the disclosure and accountability requirements of standards
underlying third party certification marks.3 3

In addition, information intermediaries such as interested NGOs can
act as representatives of consumer interests and provide some degree of
access to information about otherwise invisible credence attributes. Some
of these NGOs may have started as voluntary industry initiatives, or have
ties to the for-profit sector. Other NGOs work independently of indus-
tries they monitor, as illustrated by a recent report from Oxfam about ag-
ricultural sourcing.3 1 Watchdog NGOs may also work hand in glove with
public agencies. For example, the CTSCA itself does not compel the au-
dits or the adoption of anti-human trafficking standards themselves-
those activities are voluntary, but it is mandatory to disclose whether the
company adheres to a policy of such auditing.3 5 Private NGOs have pig-
gybacked on these initial public disclosure requirements to monitor the
degree of compliance by covered firms."' These and other efforts and
proposals to increase transparency of information for consumers'3 7 dove-
tail with changes on the business side, discussed below.

2. From the Business Side of the Brand Platform
At the same time that consumers demand and governments require

more information about sustainability practices along global value net-

2015), https://obamawhitehouse.archives.gov/the-press-office/2015/06/08/g-7-leaders-
declaration).

13 Fromer, supra note 108, at 190-93.
13' The Behind the Brands Scorecard Methodology, BEHIND THE BRANDS

(Oxfam/GROW), Aug. 2014, at 3.
5 CAL. CIV. CODE § 1714.43 (West 2015).

"3 Chilton & Sarfaty, supra note 45, at 43 ("[A]lthough our results provide some
reasons to be pessimistic about consumers' ability to interpret the information
provided in CTSCA disclosures, those disclosures still may have an effect. For
example, it is possible that non-profit organizations like KnowTheChain may be able
to present the information in ways that consumers are better able to understand.").

.. Dauvergne & Lister, supra note 40, at 40 ("Beyond direct commercial gains,
brand companies are implementing environmental policies across their supply chains
to achieve more intangible, indirect benefits, namely risk management and stronger
brand reputation. This includes increasing supplier transparency and accountability
about their practices, which the brand companies are using for identifying, assessing
and limiting risks, as well as increasing consumer trust. From a Disney T-shirt to a
Dole organic banana, consumers can now scan with their smart phone or go online
to trace a product from the farmer to the retail shelf. Big brands are employing
business tools like supply chain tracing, product life-cycle assessments, and supplier
audits to reveal environmental 'hotspots' and reduce exposure to questionable
practices by poor-performing producers: from illegal sourcing to the use of hazardous
chemicals. Addressing these risks is increasingly imperative, not just to guard brand
reputation, but also to avoid regulatory penalties.").

310 [Vol. 21:2



2017] TRADEMARK GOODWILL AS A PUBLIC GOOD

works, the independent business case for expanding trademark goodwill
based upon their CSR efforts is increasingly obvious.' As the introduc-
tion to this Article stated, industry associations are initiating labeling
programs to assist consumers in identifying sourcing practices. Individual
firms, such as KIND and WHOLE FOODS Market, have publicly stated to
their consumers their corporate goals of providing healthy food. Ac-
ceptance and internalization by consumers of these claims and initiatives
depend upon the shared understanding that the branded products are in
fact what they are said to be, so as to differentiate sustainable from unsus-
tainable products and services in the market.

Apart from any given firm's attempts to control its brand's meanings
through its relationship to consumers, powerful brands, especially for
lead firms, arguably play a pivotal role in influencing the overall direc-
tion of the market for a given product or service. This is a crucial com-
ponent of the regulatory governance approach to sustainability on a
global scale. The role of lead firms as sustainability disciplinarians over
their suppliers has been aptly called "big brand governance."' In these
efforts, business benefits to trademark owners from CSR efforts have
emerged:

as these companies compete to define and integrate environmental
considerations into their core operations, products and supply
chains, ultimately linking sustainability to their most valuable asset:
their brand ... [that is,] the value that consumers associate with
it....

[N]o doubt, some of it is still little more than greenwash. But,
something is also different. Corporate sustainability goals reach fur-
ther, include measurable targets, are audited by independent
groups, and are integrated into the core business through increas-
ingly standardized business tools, such as life-cycle assessment, sup-
ply chain tracing, eco-certification, and sustainability reporting.
Business books are increasingly documenting the competitive value
of these new tools. 14o

This suggests strongly that supply chain greening can in fact enhance in-
ternal efficiencies, improve corporate performance and promote innova-
tion along value chains.'4 1 In many cases, cooperation among competitors

139 See, e.g., Peter Dauvergne & Jane Lister, The Prospects and Limits of Eco-
Consumerism: Shopping Our Way to Less Deforestation?, 23 ORG. & ENv'T 132 (2010).

1 Dauvergne & Lister, supra note 40, at 37.
14 Id. at 38.
m See, e.g.,Joshua Simko, Senior Counsel, Supply Chain and Enterprise Contract

Management, Nike, Inc., Panel Presentation, Nike's Supply Chain: Sustainable
Innovation and Corporate Responsibility as an Engine for Growth at the Lewis &
Clark Law School 21st Annual Business Law Fall Forum: Innovating Corporate Social
Responsibility: From the Local to the Global (Oct. 7, 2016) (podcast on file with
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may result in industry-wide approaches, including harmonized standard-
setting. An example from outside of the food industry comes from the
chemical field:

[The purpose of] "Together for Sustainability" [TfS], founded in
2011 by the chief procurement officers of six multinational chemi-
cal companies. .. "is to develop and implement a global audit pro-
gram to assess and improve sustainability practices within the supply
chains of the chemical industry."'

Similarly, in the absence of government mandate, "telephone companies
[have] develop [ed] eco-ratings of their handsets with the express hope of
influencing retail customers."'43 Many of these measures go "beyond-
compliance" to capture what some have called policy innovation within
the internal structure of corporations or industries.

Inter-brand competition, of course, can be fierce and can sharpen
the market differentiation activities of particular firms vis-1-vis each other.
Thus, the "costs to company reputations of failing to meet their [stated
sustainabilityl goals are significant, and are increasing as competitors
demonstrate corporate sustainability progress.""' This reputation cost af-

fects both lead firms that play a largely first-party certification function
over credence attributes (such as KIND) as well as second-party certifica-
tion firms that primarily engage in sourcing and verifying other suppliers
(such as WHOLE FOODS). This competition for customers- over cre-
dence attributes is already evident. For example, WHOLE FOODS has
announced more transparent sourcing information about its products in
the United States, in response to sharp competition from lower-priced
firms such as Wal-Mart. Despite the need to demonstrate to consumers
that they are undertaking these consumer-benefitting activities, a typical
trademark owner has no ready mechanism for communicating any
change in underlying quality or sustainability decisions along the value
network. Reportedly, WHOLE FOODS initially relied upon a "Field of
Dreams" approach to marketing its CSR message, which then was chal-

Lewis & Clark Law Review) (discussing Sustainable Performance Innovation, NIKE,
http://www.nike.com/us/enus/c/sustainability).

42 Meidinger, supra note 70, at 14 (quoting TOGETHER FOR SUSTAINABILITY,
http://tfs-initiative.com/about-us/).

' Id. at 13.

... ASEEM PRAKAsH, GREENING THE FIRM: THE POLITICS OF CORPORATE

ENVIRONMENTALISM 2 (2000); see also KENNETH A. BAMBERGER & DEIRDRE K.

MULLIGAN, PRIVACY ON THE GROUND: DRIVING CORPORATE BEHAVIOR IN THE UNITED

STATES AND EUROPE 65 (2015).
1 Dauvergne & Lister, supra note 40, at 42.
46 Alison Griswold, Whole Foods Desperately Wants Customers to Feel Warm and Fuzzy

Again, SLATE: MONEYBOX (Oct. 20, 2014, 5:39 PM), http://www.slate.com/blogs/
moneybox/2014/10/20/whole foodsadcampaign-can values-matter marketing
erasethe wholepaycheck.html.
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lenged by increased competition in the market for natural foods and en-
suing decline in WHOLE FOODS share value.'17 This widespread inability
to differentiate meaningfully from competitors' CSR efforts affects all
businesses, including but not limited to lead firms and major trademark
owners, and impedes innovation in business strategies toward sustainabil-
ity.

3. A Modest Proposal: Evaluating and Re-Valuating Goodwill
In light of emerging CSR guidelines and regulatory governance

principles, can trademark goodwill be re-conceptualized to include a
firm's commitment to sustainability? The current valuation metrics and
algorithms include various components. In surveying different valuation
techniques, the ambiguity of trademark goodwill valuation is all too obvi-
ous. One of the leading brand valuation indices, Interbrand, provides a
composite score based on seven attributes: market leadership (strength
of the brand); brand stability (length of time the brand has been in ex-
istence); the market for the brand; the international degree of the brand;

148
brand trend; marketing support; and legal protection. Determination
of the relevant inputs into the overall score is highly subjective and there-
fore "the results are highly sensitive to the inputs used."

More relevant to this Article is the complete omission of any input
related to sustainability standards or CSR generally."o As the recent
WIPO report on brand valuation states:

We report estimates of the contribution of value of brand equity
grounded in standard growth accounting methods in this report,
recognizing that they likely miss the component of brand equity that stems
from the dynamic interaction of companies' names with their performance.'

The lack of inputs relevant to CSR into the prevalent accounting and
evaluation metrics means that the accounting side of brand valuation is
increasingly out of alignment with a firm's CSR efforts. This misalign-
ment results in a significant information gap. Consumers as well as key

117 Dobrow, supra note 4 ("Ongoing media advertising doesn't work and is a
waste of money .... Look at our industry. The companies that spent a lot of money
on media advertising all ran into huge ... problems; the only survivors have been
those who have relied on the 'radical' idea of community-based marketing. There are
simply no examples of large media advertising spending ever being able to increase
sales of any non-startup or non-repositioned store on a sustained basis! Our company
has wasted millions of dollars in ambitious advertising programs, which simply
haven't worked over the long term and never will." (first alteration in original)).

14 D'Souza, supra note 90, at 151 tbl. 7.1.
14 Id. at 168 tbl. 7.9 (comparing FORBES, The World's Most Valuable Brands, 2013,

with INTERBRAND, Best Global Brands 2013, 2013, and Millward Brown, BRANDZ Top
100 MosT VALUABLE GLOBAL BRANDS 2014, 2014).

mo Charlotte Villiers, Integrated Reporting for Sustainable Companies: What to
Encourage and What to Avoid, 11 EUR. COMPANY L. 117-20 (2014).

m CORRADO & HAO, supra note 26, at 5 (emphasis added).
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decision-makers within firms do not have any metrics for measuring CSR
through the firm's trademark goodwill.

One question is whether any acceptable standard way of measuring
CSR efforts already exists. These measures may be emerging if not yet
widespread or standardized. The Reporter's Note in the ALI's most re-
cent draft Restatement on Compliance, Enforcement, and Risk Manage-
ment for Corporations, Nonprofits and Other Organizations states:

Measuring commitment to social responsibility. Many organizations pro-
fess a commitment to socially responsible undertakings, but do they
actually carry through on this commitment? It is difficult to meas-
ure an organization's commitment to social responsibility, but some
measures have been proposed. One measure is provided by Kinder,
Lydenberg and Domini Research & Analytics, Inc. The KLD score
takes account of an organization's actions in the areas of communi-

ty, corporate governance, diversity, employee relations, environ-
ment, and product. The scores in these areas are summed together

152
to calculate a single KLD score.

This suggests the recent appearance of measures to assess and incorpo-
rate CSR metrics into other areas of a business, including trademark val-
uation. The issue then becomes how to connect such CSR measures more
consistently into consumer-facing information platforms such as brands.

The non-profit Reputation Institute recently issued a 2016 Global
CSR report, which suggests a general corporate reputation index. The
index is an amalgam of four elements: "admiration and respect," "recog-
nized reputation," "good feeling," and "trust."5 3 According to the index,
a firm's reputation is comprised of a combination of direct experience
(products, client services, investments, employment), company initiatives
(branding, marketing, public relations, and CSR), as well as third parties
(media, opinion leaders, family and friends) .5 With respect to CSR in
particular, it acknowledges that consumers are lacking in relevant infor-
mation about CSR, with regard to the seven measurable CSR dimensions
(products, innovation, workplace, governance, citizenship, leadership,
and performance).15 Thus it concludes that for many, if not most, com-
panies, a gap exists between actual CSR efforts by a firm and perceived

156
CSR by consumers. And firms may not be incented to participate in the

' PRINCIPLES OF THE LAW: COMPLIANCE, ENFORCEMENT, AND RISK MANAGEMENT

FOR CORPORATIONS, NONPROFITS, AND OTHER ORGANIZATIONS § 5.51 Reporters' Note
(AM. LAW INST., Preliminary Draft No. 2, Sept. 1, 2016).

"' 2016 CSR RepTrak@ 100, REPUTATION INST. (Sept. 15, 2016), https://www.
reputationinstitute.com/2016-Global-CSR-RepTrak.aspx.

154 Id.

Id.

"' Id. It concludes by stating that "[fWor companies with a weak reputation, third
party communications have a much stronger impact on their CSR perception. For
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disclosures necessary to measure CSR efforts, particularly if their overall
reputation ranking is high.15 7 At the same time, this report makes an at-
tempt at ranking companies by CSR reputation and advocates a concept
of "reputation economy"-quite parallel to this Article's concept of cog-
nitive capitalism. These and other efforts indicate that diverse institu-
tional actors are starting to address an information gap, which affects
both the ability of businesses to signal accurately their CSR efforts and
the capacity of consumers to assess these efforts via brands.

Perhaps the time has come for the CSR component of goodwill to
become a standard and significant part of all forms of trademark valua-
tion, not only for ranking brands in overall global indices, but also for
transactional matters such as individual consumer purchases. These
measurements comprise significant market signals in a regulatory gov-
ernance framework and could then serve several purposes. The business
case for this comes in the form of spurs to market innovations based on
CSR, by providing market-differentiating mechanisms for brand owners
engaged in competition in markets for ethical consumption, and by
promoting supply chain efficiencies. And the consumer case for this rests
in the enhanced potential for individual consumers to differentiate
among firms that engage in substantive CSR efforts, as well as to make
better informed choices with regard to goods and services produced ac-
cording to sustainability standards.

CONCLUSION

This Article explores the work that trademark goodwill-or brand
value-could do to establish stronger signals regarding corporate social
responsibility. Brand value is considered to be a key tool in regulatory
governance. Relevant actors in this information interchange range
across transnational trademark owners (including big brand intrapre-
neurs),'9 trade officials, as well as consumer, environmental and labor
activists. The regulatory governance focus of this interchange is at the in-

companies with a strong reputation, controlled communications have the strongest impact
on CSR perception." Id.

1' Angel Gonzilez, Amazon Gets an 'F' from the Carbon Disclosure Project, SEATTLE

TIMEs (Nov. 1, 2016, 6:11 PM), http://www.seattletimes.com/business/amazon/
amazon-reluctant-to-share-carbon-emissions-data/.

1' According to proponents of these alternatives or complements to state-based
regulation, the impact and potential of regulatory governance is measured by
assessing "the effects of interactions on the regulatory capacity and performance of
actors in a regulatory space." Eberlein et al., supra note 35, at 13-14; see also Wood et
al., supra note 35, at 357.

" Chon, Slow Logo, supra note 31, at 966 ("[Intrapreneurs are] internal
advocates within recognizable industry brands who are attempting to hold the brands
accountable to rhetoric of the triple bottom line (people, planet, and profits)
popularized in corporate social responsibility literature.").
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tersection of global intellectual property, trade and sustainable develop-
ment.'so By examining two main actors in this regulatory governance are-
na-consumers and trademark owners-this Article points to an unreal-
ized capacity for trademark goodwill (or brand value) to provide more
nuanced signals about important sustainability characteristics in the
goods and services all of us consume, and thus to heighten the public
goods component of these emerging regulatory governance efforts.

As Justice Brandeis pronounced in a different context: "Sharing in
the goodwill of an article unprotected by patent or trade-mark is the ex-
ercise of a right possessed by all-and in the free exercise of which the
consuming public is deeply interested.""' Brands function as omnipres-
ent interfaces for interaction by producers and consumers around in-
formation related to brand value. These interfaces depend, however, up-
on an iterative and reflexive information flow between brand owner and
consumer-in which the consumer responds to certain information pro-
vided by the brand owner and, in turn, the brand owner adjusts and
adapts sourcing and quality control choices to capture greater market
share. Viewed as information interfaces or platforms, brands could more
readily transmit the practices of internal firm supply chain management
to external audiences. By publicizing the performance of firms in this
way, brands would be significant tools in ensuring that voluntary stand-
ards and rules operate as intended within a regulatory governance ap-
proach to sustainability standards. Ideally, then, innovations in corporate
social responsibility efforts then will be accompanied by innovations in
the way trademark goodwill is assessed. This would incorporate the pub-
lic goods aspects of trademark goodwill into this important governance
dialogue.

'" The UN has committed recently to 17 post-2015 sustainable development
goals (SDGs) related to the project of "free[ing] the human race from the tyranny of
poverty." G.A. Res. 69/L.85, annex, Transforming Our World: The 2030 Agenda for
Sustainable Development (Aug. 12, 2015); see also Sustainable Development Goals: 17
Goals to Transform Our World, UNITED NATIONS, http://www.un.
org/sustainabledevelopment/.

"' Kellogg Co. v. Nat'l Biscuit Co., 305 U.S. 111, 122 (1938). While this
observation was made in the context of assessing the relationship of competitors to
trademark goodwill in the absence of misappropriation, it is apropos of the
relationship of consumers to trademark goodwill where there is no threat of
confusion or deception.
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