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the implicit stereotyping of African Americans.247 It is the implic-
it stereotyping of African Americans that appears most threat-
ening to the presumption of innocence, in light of cognitive asso-
ciations between African Americans and violence, weaponry,
hostility, aggression, immorality, and guilt.248

Second, individuation research has included studies of indi-
viduals engaged in the same basic task that defendants perform
on the stand: talking about themselves and their experiences.249
For example, in one study, researchers assessed the extent to
which African American stereotypes held by one group of study
participants had been brought to mind-or "activated"-after just
fifteen seconds of exposure to an African American student.250 The
other group of study participants listened to the African American
student talk about her experiences for twelve minutes before
their levels of stereotype activation were assessed.251 Stereotypes
had been activated after just fifteen seconds, but after twelve
minutes there was no evidence of stereotype activation.252 As the
study's authors described their results, "[t]he initially activated
stereotype had dissipated over time."253 In another study, partic-
ipants read a five-page transcript of a telephone conversation in
which the stereotyped individual described his or her experienc-
es and actions in three situations.254 Having read the conversa-
tion, the study participants relied on the details about the indi-
vidual's behavior in evaluating his or her traits, rather than on
stereotypes.255

Third, the process of supplying individuating information is
particularly vital when the stereotyped individual is a member

247 See, for example, Kunda, et al, 82 J Personality & Soc Psychology at 295 (cited in
note 240).

248 See text accompanying notes 184-91.
249 See, for example, Kunda, et al, 82 J Personality & Soc Psychology at 285 (cited in

note 240).
250 Id.
251 Id.
252 Id at 286.
253 Kunda, et al, 82 J Personality & Soc Psychology at 286 (cited in note 240). See

also id at 295 (suggesting that "as the encounter with the stereotyped individual unfold-
ed, participants shifted their attention from this individual's membership in a stereo-
typed group to other aspects of this individual or to the task at hand").

254 Anne Locksley, et al, Sex Stereotypes and Social Judgment, 39 J Personality &
Soc Psychology 821, 822 (1980).

255 See id at 825-26 (noting that there were "no effects of sex stereotypic beliefs on
subjects' predictions about the target's personality characteristics").
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of an out-group vis-t-vis those harboring the stereotypes256 in
other words, when those harboring the stereotype do not belong
to the stereotyped group.25 7 The process of forming an impression
of someone from a different racial group is particularly likely to
involve a surfeit of attention to stereotypes and a lack of atten-
tion to unique characteristics.258 As discussed above, disparities
in both the fact finder pool and the defendant pool mean that
fact finder judgments of criminal defendants frequently involve
an in-group/out-group dynamic and thus an enhanced need for
individuating information.259

Fourth, there is some indication that people pay more atten-
tion to individuating information about a stereotyped person
when they are motivated to form an accurate impression of that
person.260 Research into jurors indicates that, in general, they
arrive at the courthouse eager to perform their duties we11261 and
thus are likely to feel such motivation.

256 See Justin Murray, Reimagining Criminal Prosecution: Toward a Color-
Conscious Professional Ethic for Prosecutors, 49 Am Crim L Rev 1541, 1559 (2012):

Race-based out-grouping has predictable implications ... (such as whites per-
ceiving blacks as presumptively dangerous and culpable), but also some less
well-recognized consequences. For instance, people tend to notice the unique
and individual characteristics of familiar, in-group members, whereas they are
prone to focus on the stereotypical, group-based characteristics of out-group in-
dividuals. When a white person encounters another white, he or she does not
focus on the other's race, but instead processes the unique, individuating at-
tributes (both physical and personal) of the other person. By contrast, when a
white interacts with a black stranger (or vice versa), psychological processing
of the other is much more likely to emphasize race and attributes that are im-
plicitly associated with race (such as "threat"), and to downplay personal traits
that do not conform to racial stereotypes.

(citations omitted).
257 See id.
258 See id.
259 See text accompanying notes 197-202. See also Levinson, Smith, and Young, 89

NYU L Rev at 565 (cited in note 186) ("One of the social groups for which people show
the strongest and most consistent preferences is the racial in-group."); id ("[Iln-group
members . . . receive the cognitive benefit of the doubt in a range of [] situations, simply
by virtue of their group membership.").

260 See Kunda, Social Cognition at 366 (cited in note 183).
261 See Phoebe C. Ellsworth, One Inspiring Jury, 101 Mich L Rev 1387, 1390 (2003)

("When people are chosen to serve on a jury, they are generally anxious to perform their
task well, and eager for guidance on how to be a good jury."); Phoebe C. Ellsworth, Are
Twelve Heads Better Than One?, 52 L & Contemp Probs 205, 208, 223 (Autumn 1989)
(describing a study in which mock jurors "t[ook] the law seriously").
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C. Applying Individuation to the Impeachment Context

This Section proposes that arguments about individuation
could be made under the "importance of the defendant's testi-
mony" factor of the impeachment analysis, and it explores the
potential benefits of this opportunity.

While fact finders and criminal defendants would ideally
live in a world where impeachment of criminal defendants with
their prior convictions had been abolished, that is unlikely to
happen in the near future. Many commentators have advocated
its abolition,262 but to no avail.263 So, too, the Mahone factors are
unlikely to be supplanted as the leading means by which courts
resolve the question whether prior conviction impeachment
should be permitted. These factors survived the enactment of
the FRE,264 have been adopted by all but two of the federal cir-
cuits,265 have been used even in arguments and decisions in the
two circuits that have not adopted them,266 and have survived

262 See generally, for example, Anna Roberts, Conviction by Prior Impeachment, 96
BU L Rev (forthcoming 2016), archived at http://perma.cc/9XH6-L79Q. See also, for ex-
ample, Alex Kozinski, Criminal Law 2.0, 44 Georgetown L J Ann Rev Crim Proc iii, x1iii
(2015) ("I'd amend Federal Rule of Evidence 609(a) ... to preclude impeachment of a
criminal defendant . .. with evidence of his past criminal convictions."); Bellin, 76 U Cin
L Rev at 882-83 (cited in note 147) (proposing the prohibition of "impeachment-only evi-
dence," such as illegally obtained evidence and prior convictions, in most circumstances);
Richard D. Friedman, Character Impeachment Evidence: The Asymmetrical Interaction
between Personality and Situation, 43 Duke L J 816, 825 (1994) (advocating a "simple
rule against character impeachment evidence of a criminal defendant").

263 See McLaughlin, Weinstein, and Berger, 4 Weinstein's Federal Evidence at
§ 609App.100 at 609App.-20 (cited in note 25) ("[There appears no substantial support for
entirely eliminating proof of all convictions in attacking credibility."); Surratt, 31 Syracuse
L Rev at 914 (cited in note 8) (noting that the "adoption by most other American jurisdic-
tions" of the Hawaiian ban on prior conviction impeachment, "at least in the near future,
seems unlikely").

264 See text accompanying notes 46-49.
265 See text accompanying note 51.
266 See, for example, United States v Kieffer, 2009 WL 973350, *2 (D ND) (consider-

ing the factors in balancing probative value and prejudicial effect); Brief of Appellant,
United States v Hammond, Docket No 99-4167, *15-16 (4th Cir filed May 25, 1999)
(available on Westlaw at 1999 WL 33616112) (showing the defendant urging the court to
use the factors in balancing probative value and prejudicial effect); Sindram Govern-
ment Brief at *29 (cited in note 116) (showing the Government urging the court to use
the factors in balancing probative value and prejudicial effect); Appellee's Brief, United
States v Hamilton, Docket No 93-5393, *30-31 (4th Cir filed Sept 24, 1993) (available on
Westlaw at 1993 WL 13037357) (same); Appellee's Brief, United States v Stotler, Docket
No 93-5054, *20 (4th Cir filed July 12, 1993) (available on Westlaw at 1993 WL
13119772) (same).
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the arguments of commentators and advocates that some or all
of them should be abandoned.267

As described above, one portion of the case law underlying
Mahone currently lies dormant. It used to offer protection to the
defendant-and to the fact-finding process-by cautioning
against impeachment, even in the face of the results of the
probative/prejudicial balancing test, if the defendant's testimony
would be important to the process of getting to the truth.268 In
courtrooms where components of criminal charges-and even the
very question of criminal guilt-are being prejudged by fact find-
ers because of implicit stereotypes, the fact-finding process risks
straying very far from the truth and very far from the presump-
tion of innocence.269 This appears to be the case in the dispropor-
tionately large group of trials that involve African American de-
fendants, a group whose disproportionate representation in the
courthouse already poses a fairness problem.270

The possibility of clearing a path for arguments about the im-
portance of individuating testimony within the impeachment con-
text offers something that appears to be vital in combating implic-
it stereotypes, namely, finding methods that do not require
additional resources or new structures.271 Revivifying the "im-
portance of the defendant's testimony" factor as one that is availa-
ble for the defense-and as one that is not viewed as a distraction

267 See text accompanying notes 99-111.
268 See Part I.B.
269 See John F. Dovidio and Samuel L. Gaertner, Intergroup Bias, in Susan T. Fiske,

Daniel T. Gilbert, and Gardner Lindzey, eds, 2 Handbook of Social Psychology 1084,
1085 (Wiley 5th ed 2010) ("In general, stereotypes produce a readiness to perceive behav-
iors or characteristics associated with the stereotype; when stereotypes are activated,
individual group members are judged in terms of group-based expectations or stand-
ards."); Levinson, Cai, and Young, 8 Ohio St J Crim L at 190, 207-08 (cited in note 191).
See also Part II.A.

270 See, for example, Rapping, 16 NYU J Legis & Pub Pol at 1006 (cited in note 180):

African-Americans are arrested for drug offenses at an alarmingly higher rate
than their white counterparts, despite similar rates of involvement. . .. Once in
the system, the disparate treatment continues. Prosecutors have ultimate dis-
cretion to determine whether to charge an arrestee and, if so, with what
charge. Studies suggest both factors are influenced by the race of the accused.

See also Brad Heath, Racial Gap in U.S. Arrest Rates: 'Staggering Disparity' (USA To-
day, Nov 19, 2014), archived at http://perma.cc/252R-GDEN (describing how African
Americans are "more likely to be arrested than any other racial group in the USA");
Richard Delgado, Rodrigo's Eighth Chronicle: Black Crime, White Fears-on the Social
Construction of Threat, 80 Va L Rev 503, 530 (1994) (mentioning the disproportionate
number of African Americans on death row, convicted by juries, and in jail). See also text
accompanying notes 192-202.

271 See text accompanying notes 230-31.
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from "the real issues that should be considered"272 or as one that
merely gets balanced out by the "centrality of the credibility is-
sue" factor273 would both use and help restore meaning to an
existing structure.

This Article therefore proposes that the "importance of the
defendant's testimony" factor be reclaimed by the defense, and
be taken seriously by the judiciary, as a vehicle for arguments
that have the potential to tackle one of our most pressing court-
house problems. Specifically, this Article proposes that defense
attorneys make creative use of the opportunity to explain that
implicit stereotyping threatens the presumption of innocence, as
well as the accurate determination of the truth.274 It proposes
that in determining, under Mahone, whether permitting im-
peachment might chill defendant testimony, courts should con-
sider the possibility that defendant testimony would offer the
kind of individuating information that has the potential to com-
bat stereotyping, and courts should weigh this possibility as a
factor militating against allowing impeachment.

This proposal offers additional advantages beyond the resto-
ration of meaning and sense to the Mahone framework and the
countering of implicit stereotyping. For example, even if defense
arguments fail to persuade the court that the individuating po-
tential of the defendant's testimony should militate against
permitting impeachment, they have significant potential to edu-
cate the court about the dangers of implicit stereotyping on the
part of the fact finder. Two of the most prominent members of
the criminal defense bar-Professors Jonathan Rapping and
Bryan Stevenson-have recently advocated the importance of

272 Sampsell-Jones, 93 Minn L Rev at 1362 (cited in note 111).
273 See text accompanying notes 67-68, 73, 107.
274 This Article is restricted to the consideration of implicit racial stereotypes, and

particularly those targeting African Americans, but its arguments have potential ap-
plicability for other stereotyped groups. See, for example, Mary D. Fan, Decentralizing
STD Surveillance: Toward Better Informed Sexual Consent, 12 Yale J Health Pol, L &
Ethics 1, 29-30 (2012):

Increased availability of information might shift decisionmakers away from re-
lying on troubling group-based stereotypes, permitting them to make more ac-
curate information-assisted individuated judgments. More reliable information
has the double effect of facilitating more accurate, and less biased, deci-
sionmaking. Judgments are based on individualized assessments, rather than
group stereotypes.

(citation omitted).
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educating courts about implicit bias275 through methods that in-
clude motions practice.276 Rapping points out that even if a mo-
tion on such a subject were unsuccessful, "the process of making
this request would serve to [ ] educate the court" about implicit
racial bias "and the potentially destructive role it plays in the
fair administration of justice."277 Stevenson reaches a similar
conclusion.278

A second set of advantages would result if this revivifying of
the "importance of the defendant's testimony" factor were to lead
to a greater proportion of defendants testifying, whether they
would otherwise have resolved their cases through guilty pleas
or through trials at which they sat mute. Decreasing the huge
proportion of cases that are resolved through guilty pleas in fa-
vor of an increased proportion of cases that go to trial would help
to ensure that the government's evidence and conduct are sub-
jected to a greater level of scrutiny.279 Decreasing the large pro-
portion of trials at which defendants sit mute, in favor of an in-
creased proportion of trials at which they offer narratives, offers a
number of advantages. First, despite instructions to the contrary,

275 See Rapping, 16 NYU J Legis & Pub Pol at 1022-23 (cited in note 180); Ronald J.
Tabak, The Continuing Role of Race in Capital Cases, Notwithstanding President Obama's
Election, 37 N Ky L Rev 243, 268-69 (2010) (describing suggestions by Stevenson that
"counsel should make change of venue motions based on studies ... which find that cer-
tain types of people are likely to view African Americans as prone to engage in criminal
conduct; automatic but implicit associations of African Americans with other negative
characteristics; and polling data," and noting that, for example, "defense counsel could
argue that the defendant would have to overcome a presumption of guilt for young men
of color").

276 See Rapping, 16 NYU J Legis & Pub Pol at 1023 (cited in note 180) ("[E]ven if
trial courts are reluctant in the short term to allow defense counsel to pursue all of these
strategies, through the process of demanding and litigating these requests, counsel can
begin to educate the court and raise awareness of this concept."); id ("While the Supreme
Court has made it difficult to raise the issue of race in the litigation of criminal proce-
dure, [implicit-racial-bias] studies may provide a new avenue through which to do so.")
(citation omitted); id at 1027 (urging defenders to "look for openings to raise [implicit ra-
cial bias] broadly in their motions practice").

277 Id at 1029-30 (discussing the example of motions asking that potential jurors
take the IAT, a computerized tool designed to raise awareness of implicit bias).

278 Tabak, 37 N Ky L Rev at 269 (cited in note 275) (describing Stevenson's argu-
ment that "even if such a motion loses, by making and litigating the motion you may af-
fect the dynamics and the postures, attitudes, and thinking of everybody involved, in-
cluding the District Attorney and the judge"). The University of North Carolina at
Chapel Hill School of Government has created a manual for comprehensive litigation of
racial-bias issues in North Carolina. See generally Alyson A. Grine and Emily Coward,
Raising Issues of Race in North Carolina Criminal Cases (UNC School of Government,
2014), archived at http://perma.cc/FL9P-B46A.

279 See text accompanying note 148.
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invocations of the right to silence appear to lead to assumptions
of guilt.20 Second, as Professor Blume's research into exonerees
shows, stories of innocence are currently being kept from fact
finders.281 Third, whether or not defendants have stories of inno-
cence to offer, they have details of their lives to offer that may be
essential to a fair resolution of the case and that may be a useful
part of the jurors' education.282 The life experiences of those who
are able to sit on a jury may well be far removed from those
whose fates they determine.283 A failure to understand the life
experiences of others may destroy both the ideal of a jury of
one's peers and the reality of a fair judgment.284 One of the lead-
ing scholars of the law of evidence-Judge Weinstein285-
concluded that he would be more likely to bring a fair resolution
to a conspiracy case if he visited the housing project at which the
conspiracy was alleged to have occurred.286 Defendant testimony
can offer analogous glimpses of a different life that may assist
fact finders-not only as they make their decisions in the court-
house but also as they play their parts in the broader citizenry,
offering their contributions to policy debates.287

280 See text accompanying notes 149-51.
281 See text accompanying notes 155-56.
282 See Nancy S. Marder, Justice Stevens, the Peremptory Challenge, and the Jury,

74 Fordham L Rev 1683, 1717 (2006).
283 See text accompanying notes 197-98.
284 See Anna Roberts, Casual Ostracism: Jury Exclusion on the Basis of Criminal

Convictions, 98 Minn L Rev 592, 644-45 (2013).
285 See Joseph M. McLaughlin, Jack B. Weinstein, and Margaret A. Berger, 1

Weinstein's Federal Evidence: Commentary on Rules of Evidence for the United States
Courts xxvii (Matthew Bender 2d ed 2014).

286 This was a case resolved by plea and thus without defendant testimony. See Tom
Hays, Veteran Federal Judge Visits Drug Gang's NYC Turf (USA Today, Mar 5, 2011),
archived at http://perma.cc/7C37-KCV4 ("Weinstein, who's overseeing the case against
the crack cocaine crew, had decided it was important to leave his chambers, don his dark
overcoat and fedora and visit the defendants' former turf."); id (containing the comment
that Weinstein is "unusual").

287 See Ghandnoosh, Race and Punishment at *6 (cited in note 211) ("Black Americans'
negative encounters with the criminal justice system and greater recognition of the root
causes of crime temper their preference for punitive policies. White Americans, by con-
trast, have less frequent and more positive criminal justice contact, [and] endorse more in-
dividualistic causal explanations of crime."). These gaps in experiences and resulting atti-
tudes could, in some circumstances, be addressed by defendant testimony. See Roberts, 98
Minn L Rev at 644 (cited in note 284) ("Making social realities understood is a step to-
ward their reform.").
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IV. RESPONSES TO POTENTIAL OBJECTIONS

This Part addresses four potential objections to this Article's
proposals. The first is that developments in the doctrine have
made the "importance of the defendant's testimony" factor moot,
and thus that it is not available as a heading under which indi-
viduation arguments can be made. The other three objections all
assume that the factor is available for such arguments, but they
question whether its use for such arguments is worthwhile. Spe-
cifically, they ask whether there are other means of providing
individuating information that would be just as effective as de-
fendant narratives, whether the proposal's benefits are out-
weighed by the risks, and whether this change would affect so
many cases as to place an undue burden on the prosecution.

A. Case Law Has Not Mooted the Factor

Some commentators and judges are likely to resist the no-
tion that content can be reinserted into the "importance of the
defendant's testimony" factor, since they view that factor as hav-
ing become moot in light of the Supreme Court's 1984 decision in
Luce. They point out that as a result of Luce, a defendant has no
right to bring an appeal based on improper impeachment unless
the defendant testifies.288 They argue that since the defendant
will already have testified by the time a viable appeal is mount-
ed, the "importance of the defendant's testimony" factor can no
longer encompass the question whether permitting impeach-
ment will chill testimony.289

The claims of mootness are misguided. First, several states
do not follow Luce.290 Second, even in those that do, and in the
federal system, trial judges can still ask the question that this

288 Luce, 469 US at 43.
289 See text accompanying note 102.
290 See, for example, Wallace v State, 160 S3d 1184, 1187 (Miss App 2014); State v

Swanson, 707 NW2d 645, 654 (Minn 2006); State v Whitehead, 517 A2d 373, 377 (NJ
1986); People v Contreras, 108 AD2d 627, 628 (NY App 1985); Commonwealth v Richard-
son, 500 A2d 1200, 1203-04 (Pa Super 1985); State v McClure, 692 P2d 579, 584 n 4 (Or
1984) ("We respectfully disagree [with Luce]. We prefer the motion in limine practice sug-
gested in our opinion."). States that do follow Luce include Alaska, Arizona, Connecticut,
Delaware, Iowa, Michigan, North Carolina, Rhode Island, South Carolina, and Utah.
See, for example, State v Wickham, 796 P2d 1354, 1357 (Alaska 1990); State v Allie, 710
P2d 430, 437 (Ariz 1985); State v Harrell, 506 A2d 1041, 1046 (Conn 1986); Fennell v
State, 691 A2d 624, 626 (Del 1997); State v Derby, 800 NW2d 52, 58-60 (Iowa 2011);
People v Finley, 431 NW2d 19, 25 (Mich 1988); State v Hunt, 475 SE2d 722, 726-27 (NC
App 1996); State v Silvia, 898 A2d 707, 720 (RI 2006); State v Glenn, 330 SE2d 285, 286
(SC 1985); State v Gentry, 747 P2d 1032, 1036 (Utah 1987).
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Article urges should be asked: Would permitting impeachment
chill defendant testimony that is important for the fact finder to
hear?

It is certainly true that one could read the language of
Luce-"We hold that to raise and preserve for review the claim
of improper impeachment with a prior conviction, a defendant
must testify"291-as prohibiting any sort of objection to im-
peachment before defendant testimony has begun. Indeed, one
district court has settled on this interpretation, refusing to make
an in limine ruling about prior conviction impeachment.292 This
interpretation is flawed, however, and it has not won out: Luce
itself permitted the making of an in limine motion, but it simply
denied that there was a right to appellate review when the de-
fendant did not testify.293 The district court in United States v
LaTray294 considered, but rightly rejected, a reading of Luce that
would mean that no motion on impeachment could be made in
advance of defendant testimony,295 and numerous other decisions
are in accord. Some courts do not require that the defendant tes-
tify before they will issue a final ruling on whether impeach-
ment will be permitted,296 and some go as far as to favor pretrial
resolution of this issue, stating that to delay a ruling would un-
fairly prejudice the defendant.297 Judge Weinstein recommends

291 Luce, 469 US at 43.
292 United States v Chew, 1993 WL 38400, *2 (ED Pa) (citing Luce in support of a

pretrial decision to refuse to rule on the admissibility of the defendant's prior convictions
under FRE 609(a) when the defendant had not yet taken the stand). See also United
States v Campbell, 2009 WL 595980, *5 (ED Tenn) ("[Any ruling on the admissibility of
such evidence, [must] necessarily await its attempted admission, if any, at trial and ar-
guments at that time.").

293 Luce, 469 US at 41 & n 4. See also United States v LaTray, 1989 WL 143355,
*3 (NDNY).

294 1989 WL 143355 (NDNY).
295 Id at *3.
296 See, for example, United States v Smith, 2006 WL 618843, *3 (ED Pa) (granting a

pretrial motion to preclude impeachment by prior conviction); United States v Coleman,
2011 WL 2619543, *10 (D NJ) (deferring a ruling on the admissibility of prior convictions
until the defendant "either announce[d] he intend[ed] to testify, or actually testifie[d]").

297 See, for example, United States v Savoy, 889 F Supp 2d 78, 118 (DDC 2012)
("Pre-trial determination of impeachment questions is generally preferable so that the
parties may make strategic decisions accordingly."); United States v Gatto, 746 F Supp
432, 474 (D NJ 1990), revd on other grounds, 924 F2d 491 (3d Cir 1991) (noting that
"under Rule 12(e) of the Federal Rules of Criminal Procedure, this court must determine
[the defendant's] pretrial motion before trial, unless the court, for good cause, orders that
it be deferred for determination at the trial," and finding no good cause) (quotation
marks omitted); United States v DAgata, 646 F Supp 390, 393 (ED Pa 1986):

Weighing these factors, I cannot bring myself to deny D'Agata a fair opportunity
to defend himself by testifying, if he wishes to do so. That would be the practical
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that a pretrial determination about the admissibility of prior
convictions for impeachment be made "whenever possible."298 In
addition, even if trial judges are unwilling to declare a defend-
ant's testimony important before they know its content,299 this
Article's proposal is that, regardless of content, defendants can
argue that their testimony is important as a means of combating
implicit stereotyping. Thus, the factor would become easier to
assess, even in advance of testimony.

B. The Use of This Factor for Individuation Arguments Is
Worthwhile

Even once it is shown that this factor is available for the
purpose laid out in this Article, various arguments could be
made that its use for this purpose is not worthwhile. This Sec-
tion responds to three variants of this objection.

1. Defendant testimony is one of several important ways of
attempting individuation.

Even if one accepts the potential benefits of individuation as
a means of combating implicit stereotyping, the argument might
be made that individuation can be accomplished just as effec-
tively through means other than defendant testimony, and
therefore that no adjustments need to be made to the impeach-
ment analysis. Perhaps, for example, testimony about the de-
fendant from other witnesses, or the defendant's own alleged
statements, could serve the purpose equally well.

effect of allowing this impeachment. . .. While I could probably wait until
D'Agata testified to decide this issue, it would be unfair to do so. The uncer-
tainty would chill his exercising the right to testify.

See also United States v Graves, 2006 WL 1997378, *2 (ED Pa) ("Although the Court can-
not anticipate what the substance of this testimony might be, the Court concludes that [the
importance] factor weighs strongly against admitting the 1993 conviction."); United States
v O'Driscoll, 2003 WL 1401891, *2 (MD Pa) ("We cannot determine at this time the im-
portance of O'Driscoll's testimony. However, we assume that O'Driscoll and his counsel
consider it important that he testify. That factor weighs in favor of exclusion.").

298 McLaughlin, Weinstein, and Berger, 4 Weinstein's Federal Evidence at § 609.22
at 609-67 (cited in note 25) ("The admissibility of convictions should be determined be-
fore trial whenever possible. An advance ruling will assist counsel presenting the wit-
ness whose conviction will be introduced to make appropriate tactical decisions, includ-
ing, for example, how to handle the opening statement or whether the witness should
testify.") (citation omitted).

299 See, for example, Campbell, 2009 WL 595980 at *5. See also text accompanying
notes 106-09.
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This Article is not asserting that in every case--or even in
every case in which implicit stereotypes threaten the presump-
tion of innocence-defendants should testify. It is certainly true
that, at least according to conventional wisdom, nothing brings
the defendant to life as an individual as effectively as his or her
testimony,aoo and individuating information other than defend-
ant testimony may struggle to meet the relevance require-
ment.301 But defense attorneys do and should seek other means
of bringing their clients to life as individuals in the courtroom,3 02

whether through voir dire,3oa through evidence other than de-
fendant testimony,304 or through their interactions with their cli-
ents.305 And social-cognition research supports the idea that in-
dividuation can be accomplished through means other than an
individual narrative from a stereotyped individual. In some
studies, for example, an individual narrative about, rather than
from, a stereotyped individual helped to lessen the effects of stereo-
types on the participants' judgments of that individual.306 Thus,

300 See Natapoff, 80 NYU L Rev at 1451-52 (cited in note 88).
301 See FRE 401.
302 See, for example, Rapping, 16 NYU J Legis & Pub Pol at 1023-42 (cited in note

180) (offering examples of ways in which creative defense lawyers can address implicit
racial bias, including "motions practice, voir dire, use of experts, narrative, jury instruc-
tions, and sentencing advocacy").

303 See H. Mitchell Caldwell and Adrienne M. Hewitt, Shades of Guilt: Combating
the Continuing Influence upon Jury Selection of Racial Stereotyping in Post-Batson Tri-
als, 38 Am J Trial Advoc 67, 103-16 (2014) (offering techniques available during voir
dire, the opening statement, and the direct examination of the defendant that can be
used to combat racial stereotypes, in light of the fact that "the optimal method of break-
ing down a stereotypic view of an outgroup member by members of an ingroup, is to
identify individual aspects of the outgroup member's character that exist beyond racial
identification"); id at 112-13 (providing a sample direct examination that aims "to identi-
fy individual aspects of the outgroup member's character beyond any [] racial identifica-
tion" and, specifically, that "probes aspects of [the] client's life that help identify [him] as
an individual rather than just as a black male").

304 See Josephine Ross, "He Looks Guilty": Reforming Good Character Evidence to
Undercut the Presumption of Guilt, 65 U Pitt L Rev 227, 257-58 (2004) (discussing the
value of character evidence introduced through other witnesses).

305 See id at 257.
306 See, for example, Kenneth R. Chapman, Donald P. Tashkin, and David J. Pye,

Gender Bias in the Diagnosis of COPD, 119 Chest 1691, 1692-93 (2001) (finding that
gender differences in the diagnosis of chronic obstructive pulmonary disease, a disease
more commonly diagnosed in men, were greatly decreased when physicians were provid-
ed with objective spirometry data in addition to patient-reported symptoms); Locksley, et
al, 39 J Personality & Soc Psychology at 826-31 (cited in note 254) (describing a study in
which participants were provided with a brief description of a single behavioral event,
and in which the effect of sex stereotypes on trait attributions virtually disappeared
when that brief description contained relevant information).

886 [83:835
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defendant testimony is not the only way of attempting individu-
ation but is an important tool in an important tool set.

2. The risks do not outweigh the benefits.

Another possible objection is that this proposal offers only
limited benefit, and that the benefit is outweighed by the risk.
To start with the limited benefit, it is undeniable that neither
this proposal nor any other can be a panacea. Stereotypes are
enforced daily, in a variety of ways: as Professor Kang puts it,
they "come from our experiences with other people, some of them
direct (i.e., real-world encounters) but most of them vicarious
(i.e., relayed to us through stories, books, movies, media, and
culture)."307 They run rampant in the criminal courtroom.308 The
proposals in this Article are envisaged as part of a multifaceted
strategy to combat implicit stereotypes in criminal trials.aos For
example, the provision of individuating information is most like-
ly to succeed in combating implicit stereotyping when it is com-
bined with other techniques, such as the provision of infor-
mation about implicit bias310 and efforts to inspire internal
motivation to combat it.an An earlier article by this author laid
out a possible method by which juror education might both im-
part information about implicit bias and inspire internal motiva-
tion to address it,312 and the proposals in this Article are pre-
sented as a complement to-rather than a substitute for-that
educational proposal.313

307 Kang, Implicit Bias at *1 (cited in note 159).
308 See, for example, Roberts, 44 Conn L Rev at 835-38 (cited in note 161) (describ-

ing how judges, defense lawyers, prosecutors, and jury members harbor implicit biases).
30 See Rapping, 16 NYU J Legis & Pub Pol at 1042 (cited in note 180) ("Educating

people in the system about their implicit biases and hoping they will be motivated to ad-
dress them is a long term strategy, and only one part of a badly needed, comprehensive
solution.").

310 See Fazio and Olson, 54 Ann Rev Psychology at 319 (cited in note 165) ("[M]odels
of correction processes require that individuals be aware of a potential bias in order to
engage in effortful correction.") (citation omitted).

311 See Monteith, Sherman, and Devine, 2 Personality & Soc Psychology Rev at 72
(cited in note 208) ("One factor that strongly influences the likelihood of individuation is
the perceiver's degree of motivation to form accurate, nonstereotypical impressions.");
Borgida, Rudman, and Manteufel, 51 J Soc Issues at 187 (cited in note 205) ("[Unless
perceivers are especially motivated to attend carefully to target persons, stereotypes
seem to have priority over individuating information in forming impressions of other
people.").

312 Roberts, 44 Conn L Rev at 857-75 (cited in note 161).
313 For a discussion of similarly complementary proposals, see Devine, et al, 48 J

Experimental Soc Psychology at 1270-71 (cited in note 233) (exploring a multifaceted
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As for risk, skeptics may worry that even though stereo-
types affect assessments of silent defendants, they may wreak
still more havoc if defendants talk: everything that defendants
say, and the ways in which they say it, could potentially inspire
or confirm stereotypes.314 It is certainly true that individuating
information is not the uncomplicated cure-all that some of the
literature has suggested.315 Research does indeed indicate that
stereotypes can affect assessments of individuating information
just as they affect assessments of individuals316 and that this is
particularly true when the individuating information is ambigu-
ous. 17 In addition, if individuating information about a stereotyped
individual reveals areas of disagreement between that individual
and the audience, stereotypes can return to mind and may shape

intervention to help people reduce implicit biases, in which the various strategies, in-
cluding individuation, are "mutually reinforcing"). See also Nelson, Acker, and Manis, 32
J Experimental Soc Psychology at 35-36 (cited in note 230) ("We suspect that extensive
exposure to vivid and diagnostic individuating information may eventually weaken the
effect of a stereotype. This transformation may be encouraged if the social perceiver is
aware of the potential power of stereotypes to guide his or her thinking in undesirable
ways.").

314 See Glick, Zion, and Nelson, 55 J Personality & Soc Psychology at 179 (cited in
note 237) (noting that "[i]ndividuating information that is consistent with stereotypes
about the social group to which an [individual] belongs may lead others to perceive that
individual as a prototypical representative" of that group and that, since the prototype
"may be a more extreme version" of the general stereotype, "[tlhis type of individuating
information may be counter-productive").

315 See, for example, Laurie A. Rudman, Peter Glick, and Julie E. Phelan, From the La-
boratory to the Bench: Gender Stereotyping Research in the Courtroom, in Eugene Borgida
and Susan T. Fiske, eds, Beyond Common Sense: Psychological Science in the Courtroom
83, 95 (Blackwell 2008) ("[Tlargets are seldom 'purely' personalized (i.e., judged without
reference to stereotypes), in part because gender categories influence how perceivers elic-
it, interpret, and recall individuating information."); Borgida, Rudman, and Manteufel,
51 J Soc Issues at 184 (cited in note 205) (describing research that "disputes the earlier
view that stereotypes are eliminated in the face of any individuating information") (em-
phasis added).

316 See Borgida, Rudman, and Manteufel, 51 J Soc Issues at 185 (cited in note 205)
("The heuristic approach [] predicts that categorical information will automatically, per-
haps even unintentionally, influence social judgments despite the presence of individuat-
ing information because the personal data available will be interpreted differently, de-
pending on the stereotype evoked."). See also Kunda and Sherman-Williams, 19
Personality & Soc Psychology Bull at 91 (cited in note 207) ("Even the unconscious acti-
vation of a negative stereotype of Blacks may affect the subsequent interpretation of am-
biguously aggressive behavior."); id at 98 ("The fact that impressions of individuals are
often based solely on individuating information does not necessarily mean that, in such
cases, inaccurate stereotypes will have no impact on judgment. They may still affect im-
pressions through the construal of individuating information.").

317 See Kunda and Sherman-Williams, 19 Personality & Soc Psychology Bull at 97 (cit-
ed in note 207) ("Subjects given ambiguous information, whose impressions were affected by
stereotypes, [] relied only on the individuating information. But the individuating infor-
mation that they had in mind was construed differently depending on the stereotype.").
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impressions.318 This Article does not argue that defendants should
testify in every case in which they are the target of stereotypes
that threaten the presumption of innocence or the right to a fair
trial. Rather, it proposes that the "importance of the defendant's
testimony" factor be restored as an avenue for arguments that
defendant testimony can aid truth-finding, and it offers individ-
uation as one topic that such arguments could address. Potential
benefits in this context will always be partial, but they outweigh
the risks.

3. This proposal does not impose an unfair burden on the
prosecution.

A final objection that might be made is that even though the
change proposed is a modest one in terms of its operability-no
new structures or factors need to be implemented-it has exces-
sive reach in that too many trials will be affected. First, a large
proportion of criminal defendants have felony records.319 Second,
prosecutors strive to use defendants' prior convictions as im-
peachment material in the vast bulk of cases that offer them
that opportunity.320 Third, defendants will be able to argue in a
great many cases that they are likely to be the targets of nega-
tive implicit stereotypes.321 It might be argued that making it
easier for a large proportion of defendants to testify, and thus,
potentially, to be acquitted,322 would impose an unfair burden on
the prosecution.

First, it is no bad thing if a more robust set of arguments
opposing impeachment by prior conviction gives prosecutors
pause before they proffer prior convictions for this purpose.
Prosecutors tend to take every opportunity that they can to seek

a1s See Kunda, et al, 82 J Personality & Soc Psychology at 289 (cited in note 240)
("[Tihe Black stereotype was activated for participants who had disagreed with the Black
person but not for participants who had agreed with him.").

319 See Cohen and Kyckelhahn, Felony Defendants at *1 (cited in note 146) (indicat-
ing that in 2006, 43 percent of state felony defendants in the seventy-five largest coun-
ties in the country had a felony-conviction record).

320 See Natapoff, 80 NYU L Rev at 1461 (cited in note 88) (noting that over 70 per-
cent of defendants who testify are subjected to prior conviction impeachment).

321 As stated earlier, implicit biases exist along multiple dimensions. See notes 18,
274; Roberts, 44 Conn L Rev at 849 (cited in note 161).

322 See Richard Friedman, Character Impeachment Evidence: Psycho-Bayesian [!?]
Analysis and a Proposed Overhaul, 38 UCLA L Rev 637, 666 (1991) (discussing a subset
of cases in which "failure to take the stand is utterly disastrous, spelling the difference
between conviction and acquittal").
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impeachment by prior conviction.323 Some have even suggested
that prosecutors may hope that the fact finder will use such con-
victions for improper purposes.324 As explored in prior work by
this author, the use of prior convictions to impeach criminal de-
fendants brings more harm than benefit to the fact-finding pro-
cess, and the harm should lead prosecutors to inquire whether
the frequent proffering of prior convictions is in accord with
their ethical duty to do justice.325

Second, it is also no bad thing if this Article's proposal dis-
rupts the ease with which those who are the targets of implicit
racial stereotypes are convicted. Convictions are viewed as the
benchmark of successful prosecution,326 and obstacles in the path
to conviction can help shift prosecutorial incentives, or at least
raise prosecutorial awareness.327 It is no bad thing, in other
words, that a proposal such as this may heighten awareness of
the fact that current patterns of prosecution track the historical
lines of subordination that lie at the root of implicit racial stereo-
types.28 It is no bad thing that a proposal such as this may play
a part in helping to shift the incentives operating on prosecu-
tors, the most powerful participants in the criminal-justice sys-
tem, 329 as they make decisions about who will be prosecuted and

323 See text accompanying notes 133-34, 320.
324 See, for example, Sherry F. Colb, "Whodunit" versus "What Was Done" When to

Admit Character Evidence in Criminal Cases, 79 NC L Rev 939, 961-62 (2001) ("It may
indeed be the hope of unfair prejudice that motivates the prosecution to introduce such
evidence."); Bellin, 42 UC Davis L Rev at 296 (cited in note 101) (discussing scholarship
asserting that prosecutors intend that the evidence be used for propensity purposes).

325 See Roberts, 55 BC L Rev at 600-03 (cited in note 87). See also Berger v United
States, 295 US 78, 88 (1935) (stating that the interest of the government in a criminal
prosecution "is not that it shall win a case, but that justice shall be done").

326 See Rachel E. Barkow, Organizational Guidelines for the Prosecutor's Office, 31
Cardozo L Rev 2089, 2091 (2010) ("[C]onvictions are the lodestar by which prosecutors tend
to be judged."); Fred C. Zacharias, Structuring the Ethics of Prosecutorial Trial Practice:
Can Prosecutors Do Justice?, 44 Vand L Rev 45, 58-59 (1991) ("[B]ecause [a prosecutor's]
success is measured by her conviction rate, she may be tempted to ignore the rights of de-
fendants, victims, or the community in order to obtain pleas or guilty verdicts.") (citation
omitted); Albert W. Alschuler, Courtroom Misconduct by Prosecutors and Trial Judges, 50
Tex L Rev 629, 647 (1972) ("[A]lthough it has often been contended that policemen 'count'
arrests and not convictions, the same thing cannot be said of prosecutors.").

327 For an exploration of the influence of litigation costs on prosecutorial behavior,
see Alschuler, 50 Tex L Rev at 646-47 (cited in note 326). See also Roberts, 98 Minn L
Rev at 637-38 (cited in note 284) (discussing proposals to adjust prosecutorial incentives
in an effort to bring about reform and increase awareness).

328 See Roberts, 98 Minn L Rev at 637-38 (cited in note 284).
329 See Alexandra Natapoff, Gideon Skepticism, 70 Wash & Lee L Rev 1049, 1078-

79 (2013) (noting that the prosecutor "holds many if not most of the cards, and that
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brought to trial. If a blossoming of persuasive arguments about
how the testimony of criminal defendants is vitally important in
all those many cases in which the defendants are stereotyped as
criminally inclined adds a little impetus to the urgency of ad-
dressing the causes of disparity in prosecution,sso then so much
the better.

CONCLUSION

Prior conviction impeachment analysis has lost sight of one
of its foundational factors: the importance of the defendant's tes-
timony as a means of enhancing the truth-finding function of a
trial. Confusion in this factor's application has left it, in the eyes
of many, a distraction from the real issues at trial. This factor,
however, is more central than ever. Fact finders are now known
to harbor implicit racial stereotypes that in many instances
threaten the presumption of innocence and that individuating
information offers some hope of ameliorating. Rather than al-
lowing the factor to remain dormant and allowing defendants to
sit mute because of fears of the impeachment that has become
the default, this Article urges that the factor be revivified. If
courts consider the importance of the defendant's testimony as a
means of combating implicit stereotypes, both truth-finding and
the presumption of innocence become a little more achievable.

therefore it makes sense to impose on those powerful players greater responsibilities for
the overall integrity of the system").

330 See Besiki Kutateladze, Whitney Tymas, and Mary Crowley, Race and Prosecution
in Manhattan *3 (Vera Institute of Justice, July 2014), archived at http://perma.cc/RCU6
-ZFXN (finding race to be a factor in case outcomes). Note also the influence that prosecu-
tors can exercise over arrest patterns, with a goal of reducing the racial disparity that cur-
rently exists therein. See Ghandnoosh, Race and Punishment at *38 (cited in note 211)
(recommending more-equitable enforcement policies, particularly for drug crimes); Heath,
Racial Gap in U.S. Arrest Rates (cited in note 270); NYU School of Law, New Frontiers in
Race and Criminal Justice-Panel 2: Race and Prosecution 29:58-31:07 (Apr 17, 2012),
online at http://www.youtube.com/watch?v-qUtgqDaJN-g#t=29m58s (visited Nov 21, 2015)
(Perma archive unavailable) (showing Whitney Tymas saying: "Prosecutors need to under-
stand the real leadership that they can exercise when it comes to not endorsing all police
action. . . . [I]t's really OK to tell a police officer, 'I'm not . . . prosecuting this case.' . . .
[P]rosecutors can say no, and . .. not just be case processors-really be leaders."); Delgado,
80 Va L Rev at 530 (cited in note 270) (describing racial disparities in the criminal-
justice system).




