Free Trade As an Extremist Ideology:
The Case of NAFTA
Robert W. Benson*
I.

INTRODUCTION

I want to speak for moderation and conservatism, and
against the ideological extremism that is pushing an agenda of
radical risk taking in the form of the North American Free
Trade Agreement (NAFTA) and the General Agreement on Tariffs and Trade (GATT).
Now, if by ideology we simply mean a coherent framework
of ideas by which we guide our personal and public decisions,
then ideologies are useful. All of us walk the world with ideologies in our heads. They are inevitable if we are to keep our
actions consistent with our analysis of reality and with our values. But extremist ideologies are ideologies gone bad, like a
runaway train oblivious to signals that it is hurtling down the
wrong track and endangering not just its occupants but all in its
path. Ideological extremists turn a deaf ear to the cognitive dissonance of signals that contradict their analysis of reality.
Their unquestioned faith that the ideology is leading in the
right direction induces them to take risks dangerous to themselves and others. It is my view that free tradism has become
such a classic extremist ideology, just as, until recently, Marxism-Leninism was.
I owe you evidence to support that last statement. After
all, belief in free trade is part of the mainstream wisdom of our
time, as sensible as the flu vaccine and as good as the ice cream
cone. To loosen your grip on that pollyannaish view of free
trade, or perhaps to loosen its grip on you, I need to show you
that free tradism is fairly described as fitting the two criteria
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that characterize extremist ideologies: (1) their adherents are
oblivious to cognitive dissonance contradicting their analyses,
and (2) their adherents are willing to plunge themselves and
others into great risks in the name of the ideology. I intend to
adduce evidence in these two categories. I will use NAFTA as
my example (though a similar exercise could attend the GATT),
and I will be specific, analyzing concrete issues of trade theory,
jobs, the environment, human rights, and democracy in that
order. You then be the jury to decide whether or not I have
made out a sufficient case.
II.

FREE TRADE: THE CASE OF

NAFTA

Ideologues' Deafness to Cognitive Dissonance
1. Evidence That the Economic Theory Underlying NAFTA
Is Wrong
a. The Simplistic Claim That a Rising Tide of Free Trade
Will Lift All Boats
A.

It is an article of faith for free trade ideologues that trade
brings the greatest good to the greatest number of people in all
the trading nations. That faith is rooted in old bibles: Adam
Smith's 1776 work, Wealth of Nations, in which Smith noted
that specialization of labor increases wealth, and David
Ricardo's 1817 work, Principlesof PoliticalEconomy and Taxation, where Ricardo laid down his doctrine of comparative
advantage.'
1. Adam Smith argued .. . that the key to national wealth and power was
economic growth. Economic growth, he reasoned, is primarily a function of the
division of labor, which is in turn dependent upon the scale of the market.
Therefore, when a mercantilist state erects barriers against the exchange of
goods and the enlargement of markets, it restricts domestic welfare and
economic growth. Smith asserted that trade should be free and nations should
specialize in what they could do best so that they could become wealthy and
powerful ....
Ricardo established the law of comparative advantage as the fundamental
rationale for free trade. Smith had assumed that international trade was
based on an absolute advantage, that is, on an exporter with a given amount of
resources being able to produce a greater output at less cost than any
competitor.... In his law of comparative advantage [Ricardo] demonstrated
that the flow of trade among countries is determined by the relative (not
absolute) costs of the goods produced. The international division of labor is
based on comparative costs, and countries will tend to specialize in those
commodities whose costs are comparatively lowest. Even though a nation may
have an absolute advantage over others in the production of every good,
specialization in those goods with the lowest comparative costs, while leaving
the production of other commodities to other countries, enables all countries to
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Probably every economist today acknowledges that the
classical Smith-Ricardo theory had fundamental errors, among2
them the assumptions that capital is immobile across borders
and that comparative advantage is static. Contemporary
neoliberal economists have reformulated the theory into a much
more nuanced model.3 Even that model is now crumbling. In a
recent survey of the field, political economist Robert Gilpin, who
is sympathetic to free trade, concluded that
[clomparative advantage is now... considered to be arbitrary
and a product of corporate and state policies. As the concept
of comparative advantage has lost status, the argument for
free trade has necessarily lost some of its efficacy and has
become less relevant....
The evolution of liberal trade theory suggests that liberal
economists have begun to give more credence to the basic
nationalist contention regarding the arbitrary nature of comparative advantage. They have had to come to terms with a
world in which comparative advantage, international competitiveness, and the international division of labor result in
large measure from corporate trade strategies and national
policies.... In a world where who produces what is a crucial
concern of states and powerful groups, few are willing to
leave the4 determination of trading patterns solely up to the
market.

In short, Gilpin's survey of the literature revealed that the
predominant body of theoretical writing on the topic today suggain more from exchange. This simple notion of the universal benefits of
specialization based on comparative costs remains the linchpin of liberal trade
theory.
ROBERT GILPIN, THE POLITICAL ECONOMY OF INTERNATIONAL RELATIONS 173-74 (1987).
2. [Ricardo] emphasizes that the principle of comparative advantage cannot
work within a single country, and he asks why it can, then, work
internationally. "The difference... is easily accounted for, by considering the
difficulty with which capital moves from one country to another, to seek a more
profitable employment. . .

."

In today's world, national boundaries do not

inhibit the flow of capital investment.... The free flow of capital and goods
(instead of goods only) means that investment is governed by absolute
profitability and not by comparative advantage.... Ricardo points out that if
capital were as freely mobile between England and Portugal as between
London and Yorkshire, then trade between the countries would be governed by
the labor theory of value (absolute advantage in terms of labor costs) rather
than by comparative advantage.
HERMAN E. DALY & JOHN B. COBs, JR., FOR Tim COMMON GOOD 213-14 (1989) (citation
omitted).
3. GILPIN, supra note 1, at 174-75.

4. Id. at 178, 223.
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gests that free trade and its doctrine of comparative advantage
are not, and could not be, magic invisible hands guaranteeing
the greatest prosperity for the greatest number. There are winners and losers in international trade, depending especially on
corporate and government policies. But this is not what we
hear in public debate over NAFTA. Even economists who know
better cheer while the ideologues in charge of selling NAFTA to
the public invoke the simplistic rhetoric of Adam Smith and
David Ricardo. 5
b.

The Mismeasurement of Trade Benefits by Gross National
Product or Other Market Data

The Office of the U.S. Trade Representative boasts that
NAFTA will create "the largest and richest market in the world,6
with 360 million consumers and $6 trillion in annual output."
Economic growth theory generally measures progress, success,
or welfare by Gross National Product (GNP), Gross Domestic
Product, or related statistical accounts. No statistician or
accountant who works with these measures would claim that
they tell us directly whether we are better off or not; they are
merely surrogates for progress and welfare. Yet these figures
are touted as if they were direct measures of happiness. There
is an old saying that some people know the price of everything
and the value of nothing. This seems to be true of economists as
a class.
There is now a ripe body of critical literature pointing out
how deceptive and dangerous it is to rely on GNP or similar
data to gauge social progress or welfare. 7 Such figures fail to
measure enormous portions of economic and social activity,
including much of women's work that is outside the formal mar5. See, e.g., Allan H. Meltzer, Failureof Uruguay Talks on Trade Would Be a Deficit
for All Nations, L.A. TIMES, Oct. 31, 1993, at D2 ("[O]pening trade permits all countries
to specialize where their advantage is greatest. Specialization raises incomes. It is the
reason all parties gain from trade.").
6. OFFICE OF THE U.S. TRADE REPRESENTATIVE, OVERVIEW: THE NORTH AMERICAN
FREE TRADE AGREEMENT 1 (Aug. 1992).

7. See, e.g., DALY & COBS, supra note 2; HAZEL HENDERSON, PARADIGMS IN
PROGRESS (1991); HAZEL HENDERSON, THE POLITICS OF THE SOLAR AGE (1981); ROBERT
REPErrO ET AL., WORLD RESOURCES INSTITUTE, WASTING ASSETS: NATURAL RESOURCES
IN THE NATIONAL INCOME ACCOUNTS (1989); James G. Speth, Foreword to WORLD
RESOURCES INST., ACCOUNTS OVERDUE: NATURAL RESOURCE DEPRECIATION IN COSTA
RICA (1991); MARILYN WARING, IF WOMEN COUNTED (1988); John B. Cobb, Jr., Growth
Without Progress?, 15 Loy. L.A. INT'L & COMP. L.J. 45 (1992).

1994]

Free Trade As Extremist Ideology

559

ketplace.8 Such figures fail to account for depletion of natural
resources 9 and fail to measure, or they mismeasure, environmental, health, social, and cultural costs and benefits, including
distribution of wealth.
The free trade ideologues supporting NAFTA have not only
ignored these critical shortcomings in their benefit measurements, but they have been bitterly hostile to the one attempt to
force them to measure the environmental impacts of NAFTA.
When a conservative, Republican federal district judge in
Washington, D.C. held that U.S. law requires an environmental
impact statement to be prepared for NAFTA, l0 free trade media
commentators denounced the decision as, among other things,
"loony,"" and the Clinton Administration appealed and succeeded in having the decision reversed on a jurisdictional
12
technicality.
8. As a member of the New Zealand Parliament, Marilyn Waring wrote that she
underwent a rude awakening as to the importance of the United Nations System of
National Accounts (UNSNA), which focuses on GNP and related economic indicators.
I learned that in the UNSNA, the things that I valued about life in my
country-its pollution-free environment; its mountain streams with safe
drinking water; the accessibility of national parks, walkways, beaches, lakes,
kauri and beech forests; the absence of nuclear power and nuclear energy- all
counted for nothing. They were not accounted for in private consumption
expenditure, general government expenditure, or gross domestic capital
formation. Yet these accounting systems were used to determine all public
policy. Since the environment effectively counted for nothing, there could be no
"value" on policy measures that would ensure its preservation.
Hand in hand with the dismissal of the environment, came evidence of the
severe invisibility of women and women's work. For example, as a politician, I
found it virtually impossible to prove-given the production framework with
which we were faced-that child care facilities were needed. "Non-producers"
(housewives, mothers) who are "inactive" and "unoccupied" cannot, apparently,
be in need. They are not even in the economic cycle in the first place.
WARING, supra note 7, at 1-2.
9. The UN System of National Accounts, the world's yardstick for measuring
economic performance, is a flawed framework for appraising the sustainability
of economic growth. While it measures how such man-made assets as factories
and equipment depreciate as they are used in current production, it leaves out
the effects of resource depletion and degradation.... A nation's depletion of its
national resources-consumption of natural capital-can therefore
masquerade as growth for decades, even though it will clearly reduce income
prospects from resource sectors in the future.
WORLD RFsOuRCES ILsT., Accoums OvBDuE: NATURAL RESouRCEs DEPRECIATION IN
COSTA RICA vii (1991).
10. Public Citizen v. Office of United States Trade Representative, 822 F. Supp. 21
(D.D.C. 1993).
11. EC Ministers Warn U.S. on Risk to Trade Talks, Reuter European Business
Report, Jul. 2, 1993.
12. Public Citizen v. Office of United States Trade Representative, 5 F.3d 549 (D.C.
Cir. 1993).
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The Impossibility of Infinite Global Economic Growth

Free trade theory in its current form assumes that it is possible for traditional economic growth, that is economic growth
that consumes nonrenewable natural resources and emits continuous wastes, to expand infinitely.' 3 The assumption appears
to be a grievous error because the global ecosystem has finite
resources and finite waste sinks. World Bank economist Herman Daly calls the assumption an impossibility theorem.
Together with numerous others, Daly has been waging intellectual combat against the assumption for twenty years. 4 In
1987, the United Nations' Brundtland Commission Report lent
prestigious international opinion to the notion that traditional
economic growth cannot be sustained indefinitely,' 5 and raised
alarm about the frightening negative feedback that the global
ecosystem is already manifesting.' 6 In 1992, political leaders
from most countries in the United Nations, including Vice President Albert Gore, met at the Earth Summit in Rio de Janeiro
and proclaimed consensus that the global environmental crisis
requires us to take the pathway of sustainable development,
that is, development that is sustainable into future generations.
Those leaders rejected the traditional pathway of economic
growth that leads present generations to consume all the
resources and fill all the waste sinks 7to the point of the collapse
of the planet's life-support systems.'
What has been the response of free trade and economic
growth theorists to all this? A postscript in the new edition of
Herman Daly's and Kenneth Townsend's anthology notes that
growth advocates have largely ignored the questions raised by
13. "Natural resources are not finite. Yes, you read correctly. This chapter shows
that the supply of natural resources is not finite in any economic sense." JULIAN L.
SIMON, THE ULTIMATE RESOURCE 42 (1981). Faith in technological advance underlies
Simon's and other growth theorists' assumption that the economy can grow infinitely.
"In the race between diminishing returns and advancing technology, technology has
won by several lengths. Or, so history has progressed up to now." PAUL A. SAMUELSON
& WILLIAM D. NoRDHAus, EcONOMIcs 792 (12th ed. 1985).
14. VALUING THE EARTH: EcONOMIcs, EcoLOGY, ETHics (Herman E. Daly &
Kenneth N. Townsend eds., 1993) [hereinafter VALUING THE EARTH]; Herman E. Daly,
From Adjustment to Sustainable Development: The Obstacle of Free Trade, 15 Loy. L.A.
INTL & COMP. L.J. 33 (1992).
15. WORLD COM'N ON ENV'T & DEV., OUa COMMON FUTURE (1987).
16. Id.
17. United Nations Conference on Environment and Development, 31 I.L.M. 814
(1992).
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themselves and their colleagues.18 However, economist Julian
Simon has responded.' 9 His prescription is, essentially, not to
worry because when natural resources have run out in the past
we have always found or invented new ones.20 It is a good bet,
says Simon, that we will be able to do so in the future, at least if
we encourage unlimited population growth so that we have
many more inventive human minds around to work on the
problems.2 '
As for response to the Brundtland Commission and the
Earth Summit, the business community in general and NAFTA
negotiators in particular proceeded in complete disregard of the
concept of sustainable development until late in the drafting
process when the phrase "sustainable development" was added
to the preamble of the text as a NAFTA objective. 22 This was a
semantic hijacking of the kind George Orwell warned us about
in his famous essay Politics and the English Language.23
The phrase "sustainable development" and other "green
language" was inserted in the preamble. However, the rest of
NAFTA's text fails to build on the sustainable development concept and indeed kills it with the commitment to traditional economic growth. Therefore, the insertion of the phrase was either
illogical, ironic, or disingenuous. If you know the politics of the
drafting process, you know that it was disingenuous, part of the
last minute greenwash of NAFTA to attempt to quiet environmental critics.24
18. DAY & COBB, supra note 2, at 365. This is largely true also of the work by
DONELLA H. MEADOWS ET AL., THE LIMITS TO GROWTH (1972) and DONELLA H. MEADOWS

ET AL., BEYOND THE LIMITS (1992).
19. JULIAN L. SIMON, POPULATION MATTERS (1989); JULIAN L. SIMON & HERMAN
KAHN, THE RESOURCEFUL EARTH (1984).
20. See SIMON, supra note 19, at 48.
21. See SIMON & KAHN, supra note 19, at 3.
22. North American Free Trade Agreement, Dec. 17, 1992, U.S.-Mex.-Can.,
Preamble, 32 I.L.M. 296, 297 [hereinafter NAFTA].
23. George Orwell, Politics and the English Language, in 4 THE COLLECTED ESSAYS,
JOuRNALIsM AND LETTERS OF GEORGE ORWELL-IN FRONT OF YOUR NOSE 1945-50 127,

133 (Sonia Orwell & Ian Angus eds., 1968).
24. The Bush Administration first refused to include environmental considerations
in the NAFTA negotiations or text, insisting that the environment would be addressed
separately in parallel talks. NAFTA Environmental Plan Defended By U.S. Officials,
AM. BANKER-BOND BUYER, Dec. 16, 1991, at 6. Shortly before the final NAFTA text was
released by the Bush Administration, Congressman Bill Richardson, a key pro-NAFTA
Democrat, gave a speech in which he stated, "[wihat will decide the passage of the free
trade agreement in the Congress probably next year will be the issue of the
environment." He said he thought there would be "some environmental features," and
"some green principles" in the agreement. Environmental Issues To Decide Fate of
NAFTA, Rep. Richardson Predicts, Washington Insider (BNA) (June 29, 1992),
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Evidence That Employment Will Suffer Under NAFTA

The dispute over NAFTA's impact on jobs has been driven
by estimates of gains or losses based on conflicting economic
models. Reviews of the models by the New York Times,2 5 the
U.S. Congress Joint Committee on Economics,2 6 and others
reveal that none of the models have strong credibility as
predictors. The problem is two-fold: First, the needed input
data are unavailable or poor. Second, the model builders proceed on radically different assumptions about how the real
world works, and the rationales for these assumptions boil
down to politics, philosophy, intuition, or guesswork.
These two problems are endemic to economic modeling, yet
they do not stop the economists from trying. The same economists who cannot tell us what the real unemployment rate was
six months ago are asking us to accept their predictions about
NAFTA over the next twenty years.
Yet if the models are all we have to help us make prudent
public policy decisions, what should we do? Is it prudent to follow only the models that predict job gains and to disregard all
the models that predict job losses, as the NAFTA proponents
ask us to do? This is a question to keep in mind when we
address standards for risk taking in public policy.
Beyond the models, however, some fairly reliable data do
exist that cautious policy makers would want to take into
account:
(1) One million new workers are entering the Mexican
labor market each year.2 7
(2) The Mexican population is expected to nearly double
in the next thirty-five years.2 8
available in LEXIS, Nexis Library, BNAWI File. At the same time, U.S. Trade
Representative Carla Hills sent a four-page letter to Senator Max Baucus who had
raised concerns about environmental issues. The letter outlined "some of the green
language likely to find its way into the text." A spokesperson for the National Wildlife
Federation said that the trouble with Hills's responses to Baucus's concerns was that
they were fairly general. Donna Barne, Bush, Congress NearAccord on Green Issues in
NAFTA, AM. BANKER-BoND BUYER, June 29, 1992, at 9.
25. Sylvia Nasar, A Primer: Why Economists Favor Free Trade Agreement, N.Y.
TIMES, Sept. 17, 1993, at Al.
26. Karen J. Cohen, NAFTA Studies Flawed, Obey Says, STATES NEWS SERV., Oct.
25, 1993, available in LEXIS, Nexis Library, SNS File.
27. RaOl Hinojosa-Ojeda & Sherman Robinson, Labor Issues in a North American
Free Trade Area, in NORTH AMERICAN FREE TRADE: ASSESSING THE IMPACT 77, Table 3
(Nora Lustig et al. eds., 1992).
28. John W. Townsend, Overpopulation-Overconsumptionof Limited Resources,
Bus. Msxaco, Jan.-Feb., 1993, available in LEXIS, Nexis Library, BUSMEX File.
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(3) The Mexican government predicts that thirteen million Mexican campesinos and indigenous Indians will leave the
countryside over the next ten to twenty years as a result of the
transformation of Mexican agriculture that farm policies of the
Salinas government will induce. 2 9 NAFTA intensifies and hastens those policies, first, by restricting subsidies of corn and
other crops that have traditionally sustained small farmers,3 °
and second, by facilitating access to Mexican farmland by transnational agribusiness.' Other researchers predict an exodus of
millions of NAFTA-induced migrants to the cities of Mexico and
to the United States. 2
(4) Average Mexican wages in manufacturing are sixteen
percent of U.S. wages. 3 Wages in the export sector have
declined by about fifty percent since 1982. 34 Productivity of
Mexican workers in the export sector roughly equals that in the
United States. 5
(5) The current U.S. trade surplus with Mexico, according
to Mexico's own data, is composed of twenty-five percent capital
goods (manufacturing plants and equipment), and sixty-one
percent intermediate goods (typically, parts used in maquiladoras to make final products that are then shipped back to
the United States for sale). 36 Only fifteen percent consists of
consumer goods actually sold to Mexican consumers.
29. See Tim Golden, The Dream of Land Dies Hardin Mexico, N.Y. TiMES, Nov. 27,
1991, at Al.
30. NAFTA, supra note 22, at 368 (art. 705-calling for multilateral elimination of
agricultural export subsidies).
31. Id. (art. 703-calling for access to agricultural markets).

32.

RAOrL HINOJOSA-OJEDA ET AL., THE IMPACT OF A NORTH AMERIcAN FREE TRADE

AGREEMENT ON CALIFORNIA: A SUMMARY OF KEY RESEARCH FINDINGS 19-20, Table 16
(Lewis Center for Regional Policy Studies, University of California, Los Angeles, Sept.
1992); Walter Russell Mead, Immigration Remains Key NAFTA Issue, L.A. TIMES, Nov.
14, 1993, at M2; David Clark Scott, Trade Deal with the United States Puts Many
Mexican Farmersat Risk, CHRISTIN Sci. MONITOR, Nov. 4, 1992, at 10 (citing 15 million
migrant figure of Professor Josd Luis Calva, National Autonomous University of
Mexico).
33. RicHARD ROTHSTEiN, NAFTA AND CONTINENTAL DEVELOPMENT: How NAFTA Is
IRRELEVANr TO THE ECONOMIC CHALLENGE FACING THE U.S. AND MEXco 2 (Economic

Policy Institute, Washington, D.C., Nov. 1, 1992) (unpublished draft manuscript, on file
with the University of Puget Sound Law Review).
34. Id.
35. Id.
36. David Bonior, A Bad Deal All Around, ROLL CALL, Sept. 27, 1993 (citing
Mexican government data), available in LEXIS, Nexis Library, ROLLCL File.
37. Id.
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What I ask of you in the face of these data is your assent to
only a modest proposition that free trade ideologues refuse to
acknowledge. I ask you to agree, not that these figures lead
inevitably to the following conclusions, but that these figures
furnish a serious basis for these conclusions, all of which contradict claims made by NAFTA's proponents. First, it is reasonable to believe that NAFTA will draw jobs from the United
States to Mexico and exert a structural downward pressure on
wages in the United States. Second, it is reasonable to believe
that NAFTA will create no significant net increase in exportbased jobs in the United States. Third, it is reasonable to
believe that NAFTA will increase the massive exodus of rural
Mexicans to urban areas in Mexico and the United States where
there is no physical, social, or employment infrastructure to
welcome them.
3.

Evidence That NAFTA Will Injure the Environment
a.

Global Warming

NAFTA aggressively pushes the old model of growth based
on increased consumption of fossil fuel in all three nations. It
38
opens easier access to Canadian natural gas and Mexican oil.
It protects subsidies for fossil fuels 3 9 and by implication prohibits subsidies for energy conservation and alternatives like solar
and wind.
There is worldwide scientific consensus that greenhouse
gases, largely from fossil fuels, have increased dramatically
since the beginning of the industrial revolution.4 ° Although
there is no certainty that the increase has yet caused climate
change, there is certainty that the gases are correlated to climate warming. Moreover, there is virtual unanimity among
scientists that it is not prudent to delay efforts to reduce greenhouse gases because the consequences of warming threaten the
planet's life support systems in ways that are best described as
apocalyptic. 4 There is also political consensus on the imprudence of delay, expressed in the Climate Change Convention
38. See NAFTA, supra note 22, at 366 (Annex 602.3(3)).
39. CAROL ALEXANDER & KEN STUMP, THE NORTH AMERICAN FREE TRADE
AGREEMENT AND ENERGY TRADE 17-20 (1992) (report was prepared for Greenpeace).
40. DONALD J. WUEBBLES & JAE EDMONDS, PRIMER ON GREENHOUSE GASES 5 (1991).
41. NATIONAL RESEARCH COUNCIL, SYNTHESIS PANEL, POLICY IMPLICATIONS OF
GREENHOUSE WARMING 112-13 (1991) (recommending Congress "moving decisively" to
reduce or offset greenhouse emissions, enhance adaptation to greenhouse warming,
improve knowledge, evaluate geoengineering options, and exercise international
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announced at the Earth Summit.4 2 The provisions of NAFTA
conflict with the consensus reached in the Climate Change
Convention.
b.

Biodiversity Loss

We are in the midst of the greatest extinction of plant and
animal species since the end of the Mesozoic era sixty-five million years ago.4 3 There is scientific consensus that biodiversity
is a primary planetary life-support system that must be maintained.4 4 Although NAFTA bows to the Endangered Species
Convention,4 5 it conflicts with the Biodiversity Convention4 6
leadership); see also FLoRENTiN KRAUSE ET AL., ENERGY POLICY IN THE GREENHOUSE

(1992).
The continued attractiveness of a wait-and-see policy among some
constituencies is mainly explained by a lack of information about the nature of
the problem, as well as by unbridled technological optimism, and in some cases,
vested economic interests in the status quo. The risk-minimization approach to
global warming, on the other hand, relies on a properly scientific outlook-not
just in terms of the facts and risks that science has already established beyond
question, but also in recognizing the inherent limits in striving for scientific
certainty or, for that matter, for comprehensive and reliable monetary
assessments of potential impacts.
Id. at 7.
42. 1992 United Nations Framework Convention on Climate Change, 21 Int'l Envtl.
Rep. (BNA) 3901 (July 1992).
43. Human activities in the last quarter of the twentieth century are reducing
biological diversity at a rate that may be unprecedented in the history of life on
Earth.... The best available estimates indicate that if current trends continue,
some 15-20 percent of the estimated 10 million to 30 million species of plants
and animals alive in 1980 may become extinct by 2000, and many more species
could be lost in the early decades of the twenty-first century.... More species
of the Earth's flora and fauna may disappear in the next several decades than
were lost in the mass extinction that wiped out whole taxonomic groups of
animals, including the dinosaurs, 65 million years ago.
Id.; G. LODEL & R. GOODLAND, WiLDLANDs: THEIR PROJECTION AND MANAGEMENT
DEVELOPMENT (1988), quoted in ROGER W. FINDLEY & DANIEL A. FARER, CASES AND
MATERIALS ON ENWIRONmENTAL LAw 6 (3d ed. 1991).

44. BIODrvERsrrY (E.O. Wilson ed., 1988).
45. NAFTA, supra note 22, at 297-98 (art. 104-acknowledging precedence of the
Convention on International Trade in Endangered Species of Wild Fauna and Flora).
46. 1992 United Nations Framework Convention on Biological Diversity, 21 Int'l
Envtl. Rep. (BNA) 4001 (July 1992). The Biodiversity Convention requires nations to
develop programs to conserve the biological diversity of plant and animal species within
their borders, to assess the impact on biodiversity of plant and animal species within
their borders, to assess the impact on biodiversity of government policies, and to adapt
their policies and legislation to assure that biodiversity is sustained. No assessment of
NAFTA's impact on biodiversity has been made. By facilitating international, capitalintensive agriculture, NAFTA promotes monoculture and the loss of diverse species in
agriculture. By facilitating capital investment in Mexico without consideration of
location, intrusiveness, and wastes, NAFTA promotes development projects many of
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announced at the Earth Summit, and NAFTA's agricultural
and industrial policies work against both conventions by
destroying species. For example, our own U.S. Fish and Wildlife Service has raised the alarm: A recent story in the Los
Angeles Times notes that a specialist with the Fish and Wildlife
Service warns that NAFTA's "impact on wildlife and its habitat
[According to the specialist,]
has been virtually ignored ....
'There are serious habitat problems and endangered species
problems on the border now, and we expect that NAFTA may in
fact exacerbate some of those problems.' "
c.

Air, Water, Toxic Waste Pollution

The fine powder of human feces and smog that Mexicans
breath today in their capital,4" the water that citizens along
both sides of the border region bathe in and drink that shortens
which will inevitably affect fragile ecosystems that today are home to rich biological
diversity.
47. Marla Cone, NAFTA Imperils Border Wildlife, Officials Warn, L.A. TnMxs, Sept.
28, 1993, at A3. The Fish and Wildlife Service's analysis concluded that the lifting of
trade barriers would have an impact on most if not all of the 460 endangered or rare
species and eight large U.S. wildlife refuges along the 2,000 mile border. Id. Some 20
new bridges, several new highways, and new ports of entry are proposed along the Rio
Grande. Id. "Such construction could irreparably harm the area's unique, endangered
animals, such as ocelot, jaguarundi and jaguars... as well as... the Laguna Madre, an
inland lagoon where thousands of migratory birds from the United States winter, the
report says." Id. It also predicted that smuggling of protected animals would increase
with free trade. Id. U.S. Interior Secretary Bruce Babbit "told the Times he is aware of
the danger that freer trade poses to the area's fragile wildlife areas and acknowledged
that no firm safeguards or funds have been built in by the Clinton Administration or the
Mexican government." Id.
"That
48. "Mexico City is an omen," Carlos Fuentes told us recently ....
jammed city of toxic air and leafless trees may be the first to know
asphyxiation by progress," he said.... Indeed, Mexico City is the world's most
polluted and populous megalopolis ... [with] three million cars, belching 5.5
million tons of contaminants into the air yearly. Industry contributes about
15% of the pollution and the uncontrolled emissions of the cars.., about 80%.
The rest of the air contamination comes mainly from fecal dust .... [A] World
Health Organization study recently found highly toxic lead levels in the blood
of 70% of fetuses tested. Lead levels like those found in the blood of Mexican
infants are expected to reduce IQ levels as much as 10%. [In his new novel
Christopher Unborn, Fuentes writes:] "What will my baby breathe when he's
born? The pulverized slit of three million human beings who have no latrines.
The pulverized excrement of ten million animals that defecate wherever they
happen to be. Eleven thousand tons per day of chemical wastes. The mortal
breath of three million motors endlessly puking puffs of pure poison, black
halitosis, busses, taxis, trucks and private cars, all contributing their
flatulence to the extinction of trees, lungs, throats, and eyes."
Nathan Gardels & Marilyn Berlin Snell, Asphyxiation by Progress,6 NEw PERSPECTlvES
QuARTERLY 43-45 (1989) (book review).
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their lives, and the industrial toxic wastes that appear to have
caused an extraordinary number of babies to be born without
brains in Brownsville, Texas and Matamoros, Mexico,49 will,
under NAFTA, be encouraged to replicate throughout Mexico.
In fact, the border region, home of the maquiladora program
that since 1965 has provided financial incentives to attract foreign plants to Mexico, can be seen as a twenty-nine year case
study of what is in store for the rest of Mexico as NAFTA
encourages industrial and manufacturing plants to disperse
throughout the country. In the border region, the horror stories
about toxic wastes, air pollution, water pollution, solid wastes,
sewage, drinking water, housing, disease, schools, roads, and
exploitation of workers are legendary.50 Remedial action is
chronically underfunded by many magnitudes. 51 Enforcement
of environmental law is a joke.52 Corruption is rife.53
d. Agricultural Soil and Water Loss/ Chemicals
in Food Supply
The transformation of Mexican agriculture from peasant
farming to capital-intensive, chemical-intensive, large-scale
transnational agribusiness will erode and contaminate soils,
deplete and contaminate the water, promote monocultures, and
put chemicals in the food supply. These effects are characteristic of this type of agriculture.5 4 NAFTA is only one of the means
by which Mexico is bringing about this transformation, but
NAFTA intensifies and hastens the change.

49. Tim Golden, A History of Pollution in Mexico Casts Clouds over Trade Accord,
N.Y. TIMES, Aug. 16, 1993, at Al.
50. Id.; John Holusha, Trade Pact May Intensify Problems at the Border, N.Y.
TIMES, Aug. 20, 1992, at D6; Bruce Selcraig, Poisonous Flows the Rio Grande; On the
Verge of an Unprecedented Trade Argument, The U.S. and Mexico Must Face the
Damage They Have Done to the River That Unites Them, L.A. TIMES, Oct. 25, 1992
(Magazine), at 30.
51. See Golden, supra note 49.
52. See Selcraig, supra note 50.
53. See Diane Lindquist, NAFTA, Will U.S., Mexico and Canada Join Hands on
Free Trade, SAN DIEGO UNION TRIE., Nov. 14, 1993, at G-1; Patrick Mcdonnell, Border
Boom Feeding Hazardous Waste Ills, L.A. TIMES (San Diego County Edition), Sept. 10,
1989, at B1.
54. LESTER R. BROWN ET AL., STATE OF THE WORLD 1990 chs. 3-4 (1990); see James
Goldsmith, Intensive Farming,the CAP and GATT, The Caroline Walker Lecture at The
Royal Society (Oct. 16, 1991).
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Disruption of Human Communities

All studies, including those of the Mexican government,
agree that millions of campesinos and indigenous peoples will
be induced to leave the land by NAFTA and other policies that
are transforming Mexican agriculture. 55 The physical, economic, social, and cultural infrastructure of settled communities will be uprooted abruptly. The exodus of migrants will
head for urban areas in Mexico and the United States, where
there are no plans and no funding for the creation of new physical, economic, social, and cultural infrastructures to embrace
them. Indeed, in some places, these migrants are likely to be
greeted with overt xenophobic and racist hostility.
What has been the response of the free trade ideologues to
these signals of environmental dissonance?
First, the free traders have been stunningly silent about
global warming, biodiversity loss, soil and water loss, and indigenous peoples. It is as if they have never heard of the problems.
Second, the free traders prevented an environmental
impact statement from being prepared under the National
Environmental Policy Act.5 6
Third, the free traders have accused opponents of Mexicobashing or wishing to keep Mexico poor. In so doing, they have
ignored the environmentalist model of sustainable development, efficient use of resources, and technology transfer that
would make citizens of all three nations richer, not poorer.
Fourth, the free traders have argued that Mexico must
industrialize before it can afford to clean up its environment.
The free traders argue, in effect, that the environment must be
destroyed before it can be saved. Such an argument shreds the
common sense wisdom that an ounce of prevention is worth a
pound of cure and ignores solid proposals from the Earth Summit for sustainable development, efficiency, and transfer of
clean technology. The argument achieved temporary academic
respectability from a study by Princeton researchers who
claimed to find a link between a nation's per capita income and
a cleaner environment.5 7 But the Princeton study does not
withstand scrutiny. It disregards all environmental impacts
55. See sources cited supra note 32.
56. See supra notes 11-12 and accompanying text.
57. Gene M. Grossman & Alan B. Krueger, Environmental Impacts of a North
America Free Trade Agreement (Feb. 1992) (Discussion Paper #158, Woodrow Wilson
School, Princeton University).
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except three contaminants of air. 58 It disregards its own data
showing a trend toward fouler air at the highest income end of
the curve. 59 And it disregards the obvious real world history
that even in rich nations environmental costs have always been
paid and are still being paid principally by death, disease,
reduced quality of life, and destruction of natural resources.60
Fifth, the free traders negotiated a supplemental accord on
the environment that sets up a powerless study group and calls
it an agency. The Mexican negotiator told his congress not to
fear sanctions from the agency because it was highly improbable that the sanctions stage could ever be reached under the
agency's procedures.6 1 What environmentalists demanded was
an enforcement agency, higher international environmental
standards backed by funding, the polluter-pays principle, internalization of environmental costs, public and private citizen
enforcement and participation, and open procedures. The environmentalists got none of these things, not even an enforcement
agency or a watchdog agency. Instead, they got a lightning rod
agency designed to take the heat on environmental issues and
deflect it away from NAFTA's structure.
Finally, the free traders have responded grudgingly only to
the most visible parts of the environmental problem, the scandal of lax enforcement of Mexican laws (which, on paper, are
fairly good) 6 2 and the egregious conditions created by the
maquiladorasthat have turned the border region into what the
American Medicine Association calls "a virtual cesspool."6 3
The free traders have delivered some inspections and
money, and they promise more, but even the promised inspections and money are insufficient to cover all of Mexico, or even
the border needs for water, sewage, air, or toxic wastes. Their

58. Id. at 9.
59. Id. at fig. 3.
60. Robert W. Benson, The Threat of Trade, the Failureof Politics and Law, and
the Need for Direct Citizen Action in the Global Environmental Crisis, 15 Loy. L.A. INT'L
& COMP. L.J. 1, 9 (1992).
61. SIERRA CLUB, ANALYSIS OF THE NORTH AMERIcAN FREE TRADE AGREEMENT AND
Tim NORTH AMERICAN AGREEMENT ON ENVIRONMENTAL COOPERATION 24 (Oct. 6, 1993).

62. Humberto Rodarte, Environmental Protection in Mexico, 15 Loy. L.A. INT'L &
COMP. L.J. 79, 80 (1992); Anne Alonzo, Free Trade and Environment in Latin America,
15 Loy. L.A. INT'L & CoMp. L.J. 87, 90-91 (1992).
63. American Interests: Free Trade with Mexico, Federal News Service, Apr. 6,
1991, availablein LEXIS, Nexis Library, FEDNEW File.
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best offer of eight billion dollars over ten years 64 is many billions short of even conservative estimates of the need,6 5 and the
money they do intend to throw at the problems will be taxpayer
and ratepayer money, not polluter money. Free traders strenuously resist the polluter-pays principle that mainstream economics tells us is the best way to internalize environmental
costs.

66

What this adds up to is a tacit confession that most of the
environmental costs will continue to be paid by the poor people
who live in the toxic surroundings of industrial operations. The
poor do not pay with money. They pay with babies born without
brains and other forms of nasty, brutish, and short lives.
4.

Evidence That NAFTA Will Promote Abuse
of Human Rights

Mexico has been repeatedly condemned for its violation of
internationally recognized basic human rights, including the
right to be free from assassination, torture, and arbitrary confinement,6 7 the right to a free, uncensored press, the right of
workers to organize in labor unions, 68 the right of indigenous
peoples to be free from discrimination and harassment, the
right to free assembly for redress of grievances, the right to free
speech, and the right to genuine, free, and fair elections.6 9
These rights are all guaranteed by international conventions to
which Mexico is a party.7 °
64. Administration Unveils Financing Plan for Cleanup Under U.S.-Mexico
Agreement, Int'l Env. Daily (BNA) (Oct. 29, 1993), available in LEXIS, Nexis Library,
BNAIED File.
65. SIERRA CLUB, supra note 61, at 16.
66. SAMUELSON & NORDHAUS, supra note 13, at 615-721.
67. MINNESOTA ADVOCATES FOR HUMAN RIGHTS, WORLD POLICY INSTITUTE,
CIVILIANS AT RisK: MILITARY AND POLICE ABUSES IN THE MEXICAN COUNTRYSIDE 1-3
(1993) [hereinafter CIVILIANS AT RISK]; ALICIA ELY-YAmIN, WORLD POLICY INSTITUTE, Six
MONTHS AFTER THE U.N. VERDICT: AN UPDATE ON IMPUNITY IN THE MEXICAN FEDERAL

JUDICIAL POLICE 5-11 (1993).
68. John LaFalce, Why I Oppose NAFTA, ROLL CALL, Mar. 29, 1993, available in
LEXIS, Nexis Library, ROLLCL File.

69. IAN ROBINSON, CANADIAN CENTER FOR PoLCY ALTERNATIVES, NORTH AMERICAN
TRADE AS IF DEMOCRACY MATTERED 190 (1993).
70. Mexico systematically rigs its elections at every level. See Luis SANTOS DE LA
GARZA, WORLD POLICY INSTITUTE, INEFFECTIVE SUFFRAGE: THE DENIAL OF POLITICAL
RIGHTS IN MEXICO 3-10 (1993); Cynthia Anderson-Barker, A Case Study of Elections in
the State of Michoacdn on July 12, 1992, 16 LoY. L.A. INT'L & CoMP. L.J. 307 (1994). It
would be difficult to find a neutral observer who believes that President Salinas de
Gortari was honestly elected in 1988. ROBINSON, supra note 69, at 190.
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Mexico is an authoritarian country where men rather
than written laws govern both civil and commercial life. Government-run elections are a charade maintained to blunt foreign criticism.... A payoff is often required at each level of
the government, right up to the highest levels ....Contrary
to government propaganda about "reforms," the situation
with respect to corruption in the highest levels of government
7
has actually worsened under the Salinas government. '
President Salinas has made approval of NAFTA a key
plank of his party's platform and personal prestige. Approval of
NAFTA rewards him, delays the needed transition to democracy, and further entrenches the authoritarianism, corruption,
and abuse of human rights. Human rights advocates in Mexico,
as well as Cuauht6moc Cdrdenas, the major political opponent
of the government on the left, 7 2 urge rejection of NAFTA at
least until it is preceded by internationally supervised elections
and conditioned on the "respect for and maintenance of representative democracy and human rights."7 3
What has been the response of free traders in the face of
this human rights reality? Although the announced policy of
the Clinton Administration is to tie human rights to foreign and
international trade policy, the Administration has turned two
blind eyes to Mexico's conduct. Other free trade ideologues
have gone so far as to honor Salinas as a humanitarian for his
efforts to promote NAFTA. 74 Some, more sophisticated, argue
that trade will bring development and in time development will
automatically bring democracy. This proposition of political science, though devoutly believed, is actually unsupportable by the
empirical record around the world.7 5
Those condemning the Mexican government include the United Nations Committee
on Torture, ELY-YAMIN, supra note 67 at 1-2, the Interamerican Commission on Human
Rights of the Organization of American States, SANTOS DE LA GARZA, supra, at 19-26,
Amnesty International, Human Rights Watch, and many others. CMWLIANs AT RISK,
supra note 67, at 3; Symposium: Mexican Elections, Human Rights and International
Law: Opposition Views, 16 Loy. L.A. INT'L & COMP. L.J. 301 (1994); LaFalce, supra note
68. Political scientists commonly classify Mexico as a nondemocratic, authoritarian
one-party regime. Anderson-Barker, supra, at 307; see also ROBINSON, supra note 69, at
54-55.

71. Christopher Whalen, Reality Check: Doing Business in the Real Mexico, WORLD
TRADE, Nov. 1992, at 41, quoted in ROBINSON, supra note 69, at 192.
72. Cuahtmoc Cdrdenas, Free Trade, the Environment and the Need for a Social
Charter, 15 Loy. LA. INTVL & COMP. L.J. 71 (1992).
73. Jorge Castefieda, Can NAFTA Change Mexico?, FOREIGN AFF., Fall 1993, at 66.
74. Roberto Rodriquez & Patrisia Gonzales, Un Sorprendente Galardli Para El
PresidenteSalinas de Gortari, LA OPINION (Los Angeles), June 11, 1993, at 13A.
75. ROBINSON, supra note 69, at 5-19.
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Evidence That NAFTA Will Erode Democratic
Government in the United States

The Bush Administration declared that NAFTA
"[m]aintains existing U.S. health, safety and environmental
standards by allowing the U.S. to continue to prohibit entry of
goods that do not meet U.S. standards" and "[a]llows the parties, including states and cities, to enact even tougher standards."76 Similarly, the Clinton Administration has said that
to protect health and
In]o existing federal or state regulation
77
safety will be jeopardized by NAFTA."
Are these statements accurate? Or will NAFTA jeopardize
federal, state, and local laws, forcing different, possibly lower
standards, and replacing local, open, democratic processes with
remote, secret, elitist trade proceedings?
The answer is that NAFTA jeopardizes federal, state, and
local laws. Analysis of the texts of NAFTA, the Supplemental
Accords, and the operation of U.S. and international law necessarily leads to the conclusion that the Bush and Clinton Administrations' statements are legally inaccurate.
NAFTA is not a treaty, but rather a nonself-executing congressional-executive agreement entered into by authority of the
Omnibus Trade and Competitiveness Act of 1988,78 which
authorizes the President to negotiate trade agreements but
requires implementing legislation by Congress before an agreement may enter into force. 7 9 NAFTA's provisions are incorporated in the North American Free Trade Agreement
Implementation Act.8 0 Like any other federal statute, the Act
has the power to prevail over other federal laws and to preempt
conflicting state and local laws." l Addressing the relationship
of NAFTA to federal, state, and local law, Congress provided
different schemes in section 102 of the Implementation Act.
76. OFFICE OF THE U.S. TRADE REPRESENTATIVE,
AMERicAN FREE TRADE AGREEMENT (Aug. 1992).

ENVIRONMENT:

TH

NORTH

77. ExEcurIvE OFFICE OF THE PRESIDENT, THE NAFTA 8 (July 1993), quoted in The
Regulation of Environmental Standardsby InternationalTrade Agreements, Int'l Envtl.
Daily (BNA) (Sept. 15, 1993), available in LEXIS, Nexis Library, BNAIED File.
78. 19 U.S.C. §§ 2902-2903 (1988).
79. Id. § 2903(a).
80. North American Free Trade Agreement Implementation Act, Pub. L. No. 103182, 107 Stat. 2057 (1993) (codified at 19 U.S.C.A. § 3301 (West Supp. 1994))
[hereinafter Implementation Act].
81. EUGENE F. SCOLES & PETER HAY, CONFLICT OF LAWS § 3.36, at 112 n.17 (Curtis
J. Berger et al. eds., 2d ed. 1992).
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With respect to federal law, Congress declared that no provision of NAFTA that is "inconsistent with any law of the
United States shall have effect."8 2 Also, "[niothing in this Act
shall be construed-(A) to amend or modify any law of the
83
United States ...unless specifically provided for in this Act."
These savings clauses sound like serious shields for federal
laws, but as a practical matter the savings clauses offer thin
protection for several reasons. First, the clauses would not stop
Mexico and Canada from challenging laws that they believe
conflict with NAFTA, and their challenges would put pressure
on the United States to repeal or reinterpret the laws. Second,
conflicts between NAFTA and other federal laws will not usually be resolved by U.S. courts, or by U.S. agencies working
under the democratic openness requirements of the Freedom of
Information Act,8 4 Government in the Sunshine Act," 5 Federal
Advisory Committee Act,8 6 and Administrative Procedure Act.8 7
Instead, the conflicts will usually be resolved by NAFTA arbitral panels of five trade specialists whose proceedings and documents are secret. 88 Third, under pressure from the White
House, executive branch agencies can be expected to tilt their
regulations to favor NAFTA's privileging of trade at the expense
of other federal statutes. Fourth, if the Implementation Act's
savings clauses were rigidly applied, they would render much of
the NAFTA text meaningless, so they are likely to be loosely
applied. And fifth, future federal laws will now be drafted to
avoid conflict with NAFTA standards, causing legal criteria like
the rational basis test, due process, environmental impact, open
proceedings, open records, and public participation to be abandoned in favor of narrow tests that principally concern impact
on trade and that require closed proceedings.
With respect to state and local laws, Congress acknowledged the potential that the Implementation Act may preempt
such laws, but Congress set up a scheme in which the Office of
the U.S. Trade Representative must consult with state officials
82. Implementation Act, supra note 80, § 102(aX1).
83. Id. § 102(a)(2)(A)-(B).
84. 5 U.S.C. § 552 (1988).
85. Id. § 552b.
86. Id. app. § 1.
87. Id. § 551.
88. NAFTA, supra note 22, at 695-96 (art. 2009-describing qualifications of
panelists); id. at 696 (art. 2011-denoting number of panelists); id. (art. 2012outlining confidentiality requirements).
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to attempt to work out conflicts.8 9 However, the Implementation Act contemplates the possibility that the federal government may ultimately sue states to have their laws declared
invalid because of inconsistency with NAFTA. 9 0
While there is significant language in NAFTA that could
shield domestic laws from attack if read alone, 9 1 the language is
modified by other provisions that could override domestic laws
inconsistent with NAFTA provisions. 92 The Bush and Clinton
Administrations' statements selectively rely upon only the protective language and discount the overriding language.
As noted above, if a domestic law is challenged as inconsistent with NAFTA, the conflict between the protective and the
overriding language will not normally be resolved by American
legislators or the judiciary, but by arbitral panels composed of
five lawyers and international trade specialists appointed by
the United States, Canada, and Mexico. 93 The panel proceedings and documents will be secret. 94 The proceedings will not
be open to the public or to the local or state officials whose laws
89. Implementation Act, supra note 80, § 102(b).
90. Id. § 102(b)(2).
91. See NAFTA, supra note 22, at 297-98 (art. 104-relating to environmental and
conservation agreements); id. at 305-06 (annex 301.3-excepting certain Canadian
measures); id. at 365 (art. 607-dealing with National Security Measures); id. at 377-78
(art. 712-reciting basic rights and obligations); id. at 378 (art. 713-dealing with
international standards and standardizing organizations); id. at 387 (art. 904-reciting
standards related measures); id. (art. 905-using international standards).
92. See NAFTA, supra note 22, at 297 (art. 102-allowing parties to interpret and
apply NAFTA in light of its objectives); id. at 297-98 (art. 104-providing that, in
conflicts with specific trade obligations, the chosen alternative be the least inconsistent
with NAFTA); id. at 298 (art. 105-requiring that all necessary measures be taken to
give effect to NAFTA); id. at 299-300 (art. 301- requiring each party accord national
treatment to the goods of another party); id. at 303 (art. 309-restricting the
prohibition of importation of any good of another party); id. at 365 (art. 605-outlining
the specific criteria necessary to adopt or maintain a restriction); id. (art. 606requiring parties avoid disrupting contractual relationships through energy regulatory
measures); id. at 377 (art. 712-prohibiting restrictions on trade disguised as sanitary
measures requiring such measures to be based upon "scientific principles," that the
measures not be "unnecessary obstacles," and that they not be discriminatory); id. at
378-79 (art. 715-requiring parties to minimize negative trade effects in establishing
appropriate levels of protection); id. at 379 (art. 717-outlining control, inspection, and
approval procedures); id. at 380-81 (art. 718-outlining notification, publication, and
provision of information); id. at 386 (art. 902-requiring each party to ensure adherence
to provisions); id. at 389 (art. 909-outlining notification, publication, and provision of
information when proposing to adopt or modify a technical regulation); id. at 694 (art.
2004-outlining limits of dispute settlements for claims of nullified or impaired
benefits).
93. See supra note 88 and accompanying text.
94. See supra note 88 and accompanying text.
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are in dispute. 95 The democratic openness requirements of the
Freedom of Information Act, Government in the Sunshine Act,
Federal Advisory Committee Act, and Administrative Procedure Act will not apply. These laws, and state level equivalents,
were won over decades after epic battles. The first section of
California's basic open meeting statute conveys what has been
perceived to be at stake:
The people of this State do not yield their sovereignty to the
agencies which serve them. The people, in delegating authority, do not give their public servants the right to decide what
is good for the people to know and what is not good for them
to know. The people insist on remaining informed so that
they may
retain control over the instruments they have
96
created.

If a NAFTA panel rules that a federal, state, or local law is
inconsistent with NAFTA, the U.S. government would have an
international legal obligation either to accept trade sanctions,
to pay compensation to the complaining nation, or to enforce the
ruling by steps that could include legislation, litigation, or
financial measures imposed against recalcitrant state or local
governments.9 7 It is in this way that NAFTA jeopardizes laws,
traditional democratic processes, and sovereignty at each level
of government in the United States.
NAFTA opponents such as the Sierra Club and Public Citizen have argued reasonably that NAFTA's language threatens
federal food, safety, and pesticide laws; many federal wildlife
and conservation laws; state air and water pollution laws, labor
laws, food, consumer, safety, energy, packaging and labeling
laws, including California's Proposition 65;98 as well as local
recycling, energy, and transportation laws. 9 9
Lawyers for the Natural Resources Defense Council, one of
six environmental groups supporting NAFTA, have analyzed
the issue. Even relying heavily on unofficial interpretations
95. See supra note 88 and accompanying text.
96. CAL. GOV'T CODE § 54950 (West 1983).
97. NAFTA, supra note 22, at 298, 299,386 (arts. 105,201.2,902.2), Memorandum
from Lori Wallach to Minnesota Fair Trade Campaign (May 3, 1991) (on file with the
University of Puget Sound Law Review).
98. CAL. HEALTH & SAFETY CODE §§ 25249.5-.13 (West 1992).
99. Professor Robert Stumberg of the Georgetown University Law Center has
released a chart of 45 types of typical state laws that could be challenged under NAFTA.
ROBERT STUMBERG,

CENTER FOR POLICY ALTERNATIVES,

WASHINGTON,

D.C.,

THE NEW

SUPREMACY OF TRADE: NAFTA REwRrrEs THE STATUS OF STATES (Sept. 24, 1993).
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and nonbinding private assurances from the U.S. Trade Representative Mickey Kantor, they conceded that some U.S. laws
are indeed threatened and limited themselves to a relatively
weak claim that other threats from NAFTA are "highly
unlikely." 10 0 Specialist, pro-NAFTA business attorneys with
the law firm of Baker & McKenzie, addressing NAFTA, have
written that "challenges to environmental or health and safety
regulations as trade restrictions are not uncommon, and it is
difficult to imagine an environmental standard that could not
be challenged by the industrial sector it affects based upon its
impairment of unfettered economic activity."1° 1
However, the most disturbing aspect of NAFTA for elected
state and local officials and their legal advisors may be that
they will have no right to participate in the secret arbitral panel
10 2
proceedings that challenge their laws, and no right to appeal.
This may also be the most disturbing aspect of NAFTA for citizens and voters, constituting perhaps the most radical shift of
power from open, local government to closed, distant government that our nation has yet experienced.
What has been the response' of the free traders to these
threats to U.S. laws and local, open, democratic government?
In the main, they have simply been silent. When they have spoken, they have denied that the threats exist. Their observed
behavior is that they prefer to keep the issue quiet while facilitating the switch from open to secret government. For example,
in an analogous situation that arose under GATT, a federal district court found that the Office of the U.S. Trade Representative was "stonewalling" requests for documents under the
Freedom of Information Act on the ground that they were confi03
dential under GATT.1
6.

Summary

In summary, there is serious evidence that contradicts free
traders' claims in the areas of theory, jobs, environment, human
rights, and democracy. Please remember that I am not asking
you to endorse this evidence, or to accept it as certain or conclu100. Natural Resources Defense Council, NRDC Applauds NAFTA Environmental
Safeguards (Sept. 14, 1993) (press release).
101. Environmental Compromise: Striking the Balance Between Trade and
Ecology, 15 Int'l Envtl. Rep. (BNA) 724 (Nov. 4, 1992).
102. NAFTA, supra note 22, at 693-99.
103. Public Citizen v. Office of United States Trade Representative, 804 F. Supp.
385, 388 (D.D.C. 1992).
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sive. I ask only that you note its existence and its seriousness.
And then I ask you to note that free trade ideologues are oblivious to it in the following ways:
The free traders simply ignore the evidence, as in the case
of the theoretical problems of proper indicators of progress, and
the impossibility of infinite growth; the employment data of displaced campesinos and indigenous peoples, Mexican population,
poverty, and wages; the environmental impacts of global warming, loss of biodiversity, soil and water depletion, chemical agriculture, and urban infrastructure; the entire human rights
record of Mexico; and the jeopardy to U.S. laws and democratic
processes.
The free traders make false and misleading statements, as
in the case of the composition of the current U.S. trade surplus
with Mexico, or the legal effect of NAFTA on our laws.
The free traders boast of partial solutions, as in the case of
eight billion dollars for border cleanup or added inspections.
The free traders offer solutions based on speculative or nonexistent empirical foundations as in the case of Julian Simon's
faith that technological fixes will always replace nonrenewable
resources, or the assertion that increased per capital income
leads automatically to a cleaner environment and to democracy.
B.

Ideologues' Risk Taking

I now wish to adduce evidence that the behavior by free
traders described immediately above pushes public policy into
unacceptable risk taking. You may expect this exposition to
crumble at this point into an unresolvable subjective squabble
over what constitutes an unacceptable risk, with all of us disagreeing on standards of acceptability. But I want to point out,
almost in the fashion of an outside anthropologist observing
this society, that we do have cultural standards for defining
acceptable risks in community life, and that we guide ourselves
by them in serious matters. The point here is not that these
tort, criminal law, or other standards are now legally applicable
to the risks that free traders ask us to take under NAFTA
(though some may be). Rather, in areas of public risk taking
that are at least closely analogous to the risk taking involved in
NAFTA, we do have well-founded ways to measure acceptability
of the risks. My argument is that by ignoring these legal and
cultural standards for risk, free traders show themselves to be
extremist ideologues who should not be followed.
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1. Common Law Tort Standards of Acceptable Risks
In a famous formula, Judge Learned Hand laid down that it
is common law negligence to fail to take a precaution if the burden of precaution is less than the gravity of the risk discounted
by the probability of its occurrence. 104 A well-known hornbook
elaborates:
[I]f the risk is an appreciable one, and the possible consequences are serious, the question is not one of mathematical
probability alone. The odds may be a thousand to one that no
train will arrive at the very moment that an automobile is
crossing a railway track, but the risk of death is nevertheless
sufficiently serious to require the driver to look for the train
and the train to signal its approach....lO
...

As the danger becomes greater, the actor is required

to exercise caution commensurate with it. Those who deal
with instrumentalities that are known to be dangerous, such
as high tension electricity, gas, [and] explosives . .. may be

required to take every reasonable precaution suggested by
experience or prudence ....

106

[In] "reckless" [negligence] . . . the actor has intentionally done an act of an unreasonable character in disre-

gard of a known or obvious risk that was so great as to make

it highly probable that harm would follow, and which thus is
by a conscious indifference to the
usually accompanied
07
consequences.'

I will spare you a tedious one-by-one linking of these standards to the conduct of free traders on each of the theoretical,
employment, environmental, human rights, and democracy
issues I have mentioned above. I think you can do that for yourselves. Keep in mind that I am not attempting to establish legal
liability for the free traders' conduct. Rather I am pointing to a
standard for judging that conduct as unacceptably risky.
It is disconcerting to find that people who would never fail
to strap their children into a car seat, or never cross a railroad
track without stopping, would champion a trade policy, such as
NAFTA, in reckless disregard of or indifference to serious evi104. United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).

105. W. PAGE KEETON
171 (5th ed. 1984).
106. Id. § 34, at 208.
107. Id. § 34, at 213.

ET AL., PROSSER AND KEETON ON THE LAW OF TORTS §

31, at
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dence of possible massive human injury or possible collapse of
the planet's life support systems. It is disconcerting that such
people would ignore evidence of the likelihood that NAFTA will
significantly worsen the problems of unemployment, global
warming, biodiversity loss, pollution, soil and water loss, disruption of human communities, abuse of human rights, and erosion of democratic government in the United States.
Criminal Law Standards of Acceptable Risks

2.

Some negligent conduct is penalized under criminal law
when the conduct entails great risk and the actor is indifferent
to the consequences or shows a wanton disregard for the rights
or safety of others.1 0 8 Statutes very often impose criminal liability even for conduct unaccompanied by negligence or other
fault. 10 9 Violation of health, food, safety, and environmental
laws commonly carry criminal penalties without proof of fault
because legislatures have thought that some risks are so great
that strict criminal liability is warranted to do everything possible to force caution. 1 10 If we impose criminal liability on chief
executive officers who are indifferent to toxic wastes from their
factories that affect the health of their workers or citizens,
should we not label those same executives extremist ideologues
when they champion a trade policy like NAFTA that will predictably result in toxic poisonings of workers and citizens in
Mexico?
3.

International Law Standards of Acceptable Risks

International human rights law (including labor rights,
women's and indigenous peoples' rights, civil and political
rights, and economic, social, and cultural rights) as well as
international environmental law create edifices of standards for
reasonable conduct that NAFTA's ideologues are openly
ignoring."'
Basic human rights standards are strictly inviolable. They
are not to be put in the balance and weighed against economic
and political interests. There is no such thing under human
108.

WAYNE

R.

LAFAvE & AusTIN W. ScowT JR., CRIMINAL LAw

§ 3.7, at 233-42 (2d

ed. 1988).
109. Id. § 3.8, at 242.
110. PHiuu

E.

JOHNSON, CRIMINAL LAw CASES, MATERiALS AND TEXT

1990); LAFAVE & Scorr, supra note 108, §§ 3.7, 3.8, at 242, 243.
111. See discussion supra notes 45-52 and accompanying text.

48 (4th ed.
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rights law as permitting a little assassination, a little torture,
some stolen elections, or military attacks upon and arrests of
indigenous Indians in Chiapas state 112 when it is politically or
economically convenient.
The environmental standards contained in documents like
the Climate Change Convention and the Biodiversity Convention may serve as useful illustrations. One international environmental law principle declares, "In order to achieve
sustainable development, environmental protection shall constitute an integral part of the development process and cannot
be considered in isolation from it."" 3 Another says, "In order to
protect the environment, the precautionary approach shall be
widely applied to states according to their capabilities. Where
there are threats of serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation."" 4 Have the pro-NAFTA free traders not ignored these
principles in championing policies that are very likely to result
in increased global warming, biodiversity loss, pollution,
agricultural soil and water loss, and disruption of human
115
communities?
4.

Spiritual Standards of Acceptable Risks

Here I am in dangerous waters because the spiritual traditions of the world are rich and contradictory, and have historically provided standards justifying virtually any cause. But I
am struck that spiritual standards that would in all likelihood
attract broad assent today are transgressed by the behavior of
free trade ideologues.
There is a remarkable spiritual movement occurring across
the world in reaction to the globalization of culture and economics of the kind that international trade promotes. And
there is a developing consensus on fundamental standards.
Recently in Chicago, six thousand representatives of Buddhism,
112. Richard Gwyn, Salinas Must Make Democracy His Top Priority, TORONTO
STAR, Feb. 6, 1994, at B1; Laurence Iliff, GuerrillaRumors Tied to Attack on Mexican
Peasants;Government Version of Raid Blasted, HOUSTON CHRON., Oct. 3, 1993, at A-24.
For those who find incredible any linkage between NAFTA and assassination, torture,
and violations of human rights, see the Postscript to this Article.
113. United Nations Conference on Environment and Development: Rio
Declaration on Environment and Development, June 14, 1992, Principle 4, 31 I.L.M.
874, 877.
114. Id. at 879.
115. See discussion supra notes 38-66 and accompanying text.
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Christianity, Hinduism, Islam, Judaism, and one hundred and
twenty other religious groups met in a "Parliament of the
World's Religions" where a focus of attention was "an unprecedented declaration of global ethics... warning that the world

is in the throes of economic, environmental and political crises,"
and condemning
the "'limitless exploitation' of the
116
environment."
As part of this spiritual movement, many people are looking to the insights of indigenous peoples who have lived closer
to nature and more in balance with it. "Traditional native peoples pass their lives in uncluttered communion with the simple
and the profound. It is humans' responsibility to the cosmos,
they feel, to know grace, to know as intimately as possible the
mysterious interrelatedness and the spiritual powers that
infuse being and to live our lives accordingly." 117 A pithy and
now famous Native American adage holds that, "[i]n our way of
life with every decision we make, 1we
will always keep in mind
8
the Seventh Generation to come." "
Jerry Mander writes in his plea to recover the wisdom of
native peoples, In the Absence of the Sacred:
If you have ever spent time with American Indians, you have
noticed that their resistance to resource development is
expressed as an effort to protect "Mother Earth." It is not
only American Indians who use the phrase. So do Aborigines
of the Australian desert, natives of the Pacific islands, Indians of the Ecuadorian jungles, Inuit from Arctic Canada; in
fact, I have yet to find a native group that does not speak of
the planet as "mother." And they all mean it literally.
Plants, animals, all life as we know it is nurtured at her
breast. We have germinated within her, we are part of her,
we burst into life from her, and we dissolve back into her to
become new life.
Every culture that maintains this attitude about Mother
Earth also has restrictions against any individual owning
land, or mining it or selling it. Such ideas were unthinkable
to native119people until they met the invading Western
cultures.
116. Larry B. Stammer, Meeting of World Religions Leads to Ethics Rules, L.A.

T mzs, Sept. 5, 1993, at Al.
117. CHARLENE SP'RTNC, STATES OF GRACE 100 (1993).

118. Nancy Butterfield, Earth Day Groups To Study Indians' Environmental
Wisdom, Gannet News Service, Apr. 15, 1993 (quoting Oren Lyons, Elder and
Faithkeeper of the Onendega), available in LEXIS, Nexis Library, GNS File.
119. JERRY MANDER, IN THE ABSENCE OF THE SACRED 212 (1991).
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A former U.S. Senator wrote a book just a couple of years
ago in which he spoke of our behavior and future generations in
these words:
[W]e routinely choose to indulge our own generation at the
expense of all who will follow. We enshrine the self as the
unit of ethical account, separate and distinct not just from the
natural world but even from a sense of obligation to othersnot just others in future generations, but increasingly even to
others in the same generation; and not just those in distant
lands, but increasingly even in our own communities. We do
this not because we don't care but because we don't really live
in our lives. We are monumentally distracted by a pervasive
technological culture that appears to have a life of its own,
one that insists on our full attention, continually seducing us
to experience
and pulling us away from the opportunity
120
lives.
own
our
of
meaning
true
the
directly
As I say, that was written by a former United States Senator.
His name was Al Gore. I do not know whatever became of him.
Could he be the same Al Gore that became Vice President and
helped President Clinton lead the battle for destruction of indigenous cultures, extinction of species, growth in fossil fuel
consumption, more chemical-intensive, capital-intensive agriculture, and more automobiles, roads, and bridges, that are the
12 1
inevitable consequences of NAFTA?

III.

CONCLUSION

I conclude that free trade ideologues ignore or act indifferent to evidence of grave dangers and expose us to unreasonable
risk. Why do they do this? Among the driving forces of the ideology, I would guess, are indoctrination, the power of capital,
self-interest, short-term feedback loops, and materialism.
Indoctrination into the eighteenth century intellectual
framework of classical economics does its work first on economics students. These students grow up to be economists and
indoctrinate the rest of us.
The power of capital is an awesome force. Like a flood, it
can change a landscape and a culture so rapidly and profoundly
that many are paralyzed by the seeming inevitability of it all,
and others are persuaded to forget their aversion to risk and try
to ride the flood tide of capital.
120. AL GoRE, EARTH IN THE BALANCE 241 (1992).
121. See discussion supra notes 38-66 and accompanying text.
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Self-interest, naturally, propels us all and in its virulent
form becomes greed and causes us to disregard community.
Most private and public decision makers operate on feedback loops that are local, short, and calculated in dollars or
votes. Most CEOs hold their positions for only a matter of a few
years, 12 2 measuring their success by short-term financial measures before they move on to other challenges. Most politicians
measure success by their ability to survive locally for a few
short political cycles. Therefore, there is little chance for policies that are global in scope, millenary in term, and sensitive to
scientific, ethical, and spiritual feedback loops.
Then there is materialism.
Humanity, craving for the infinite, has been corrupted by the
temptation to satisfy an insatiable hunger in the material
realm .... The infinite hunger of man, his moral and spiritual
hunger, is not to be satisfied, is indeed exacerbated, by the
current demonic madness of producing more and more things
for more and more people. Afflicted with an infinite itch,
modern man is scratching in the wrong place, and his frenetic
clawing is drawing blood from the life-sustaining
circulatory
12 3
systems of his spaceship, the biosphere.

These are powerful forces to confront and turn around. It is
far from a good bet that it can be done. But the only course for
moderate people who reject extremism and want public policy
that is rational, prudent, and conservative, is to try. I suggest
we begin the struggle by fighting against NAFTA.
IV. POSTSCRIPT
This Article was written in November, 1993, shortly before
the U.S. Congress voted to approve NAFTA. On January 1,
1994, the day NAFTA went into effect between Canada, the
United States, and Mexico, an armed group of indigenous
descendants of Maya Indians in the Lancand6n rainforest of
Chiapas state in southern Mexico, declared war on the Mexican
government. 1 2 4 The Zapatista Army of National Liberation

(EZLN) captured several towns temporarily, and set in motion
an extraordinary chain of events that, at this writing, has
122. Average CEO tenure is now about five years. Peter G. Scotese, Fold Up Those

Golden Parachutes,HARv. Bus. REV., Mar.-Apr. 1985, at 168.
123. VALUING THE EARTH, supra note 14, at 155.
124. Jeff Franks, Peasant Uprising Puts New Twist on Mexican Post, Reuter
Library Report, Jan. 2, 1994, available in LEXIS, Nexis Library, LBYRPT File.
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turned to negotiations between the
25
government. 1
NAFTA contributed to the uprising:

EZLN
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and the

"The North American Free Trade Agreement is the death certificate for the indigenous people of Mexico. We rose up in
arms to respond to (President) Salinas' death sentence
against our people," a peasant leader identifying himself as
[Sub] Comandante Marcos told reporters.
"For (the government) it doesn't matter that we possess
nothing, absolutely nothing, not a home, not land, not work,
not education," they said in a communiqud.
The NAFTA, which phases out trade barriers between
the United States, Canada and Mexico, was just one of a
number of reasons the estimated 600 [later revised to 2,000]
peasants gave for their uprising.
They also described the current government as a dictatorship and said that
indigenous people have been treated
1 26
badly for centuries.
Likewise, the Washington Post reported the following:
Salinas has worked feverishly since 1988 to reverse Mexico's
image as a debt-ridden, impoverished country unworthy of
international investment. His crowning achievement toward
that goal was the Jan. 1 start of the North American Free
Trade Agreement, which Salinas sold to his people as the
ticket to economic advancement.
But overnight the Zapatista rebellion, timed to coincide
with NAFTA's inauguration, shattered Mexico's image of rising prosperity and drew the world's attention to a darker side
of life here-in which the gap between rich and poor is widening, with poor southern Indians hit by dwindling job and
income opportunities....
Specialists on Mexico's large Mayan population ... say

the lawyers and legislators who fine-tuned NAFTA's provisions last year appeared to have overlooked the hazards the
accord poses for poor villages....
By forcing Mexico to phase out subsidies on the main
cash crops here-corn, sugar, and coffee-NAFTA's negotia125. Patrick McDonnell, The Roots of Rebellion; The Current Land Revolt in
Southern Mexico Involves a Mysterious GuerrillaArmy, A Divided Church and A
Nervous Government. A Journey on the Rebels' Road in Chiapas, L.A. TIMES, Mar. 6,
1994 (Magazine), at 30.
126. Franks, supra note 124.
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tors have cut off vital sources of support for indigenous
farmers....
There have been a lot of incidents where the underlying
pressures were voiced and not listened to by the government,
said June Nash, an American anthropologist who studies the
Tzeltal group. The basis of their life is being threatened by
[economic] liberalization.
She said Indians are feeling a growing sense of helplessness as lands their tribes have farmed-without ownershipfor centuries are seized by loggers, cattle ranchers and exploration teams from the national oil company.
Salinas has directly threatened traditional Mayan farming communities, Nash said, with moves to end farm subsidies and reverse constitutional provisions giving Indian
squatters a right to occupy unused land. The government has
stepped aside as powerful landowners forcibly evicted Indian
farmers, shooting some resisters and setting fire to houses
and crops. Such actions are reported almost daily in the Mexican press. Hundreds of Indians are reported to have been
ousted in the last year alone, drawing 1condemnation
by inter27
national human rights organizations.
Sadly, the bitter fruit of rebellion is now being reaped by
the free trade ideologues who gave us NAFTA.

127. Tod Robberson, How Mexico Brewed a Rebellion; Economic 'Progress'
Trampled Indian Farm;State Quashed Protests,WASH. PosT, Jan. 9, 1994, at A31.

