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I. INTRODUCTION
Before the novel coronavirus pandemic, climate change was finally gaining the momentum
needed among global leaders and citizens alike, urging action if the planet hopes to sustain life as
we know it. Ironically, even as the COVID-19 pandemic “stay at home” mandates have taken the
world's focus off of climate change since at least March 2020, the planet has shown some hopeful
signs of healing: air quality has reportedly improved in all of the world’s major cities.2 However,
once humans emerge from lockdown and pre-COVID consumption habits resume, the urgency of
climate action to avoid the “tipping point” for “major, irreversible climate changes”3 will not have
abated. By many accounts, the prospects for a successful “climate decade” are not looking too
hopeful.4
This article considers whether and how the InterAmerican Commission for Human Rights
(IACHR) might serve as a vehicle to pressure the United States government, in particular, to take
needed climate action, and the potential for indigenous peoples to lead that effort. Indigenous
groups in the Americas can build upon past successes by accessing the IACHR as a mechanism to
hold various member nations accountable for environmental justice issues. Indeed, the IACHR
record demonstrates a special sensitivity in calling out policies and projects endorsed by nationstates that infringe upon rights uniquely granted to indigenous peoples. As of today, however,
indigenous peoples have not successfully litigated the harmful impacts of climate change as a
violation of human rights before the Inter-American Court. In 2005, the IACHR dismissed the
Inuit people’s claim that the United States threatened their human rights by failing to limit
greenhouse gases on the grounds that the Inuit people failed to present facts that the threat was
“immediate” and “certain;” a 2013 petition by the Athabaskan peoples against Canada remains
pending. This article analyzes the intervening developments since 2005 with respect to both the
scientific fact base and growing public pressure that could influence a positive outcome for the
Athabaskans and serve as an impetus for a 2021 petition.

2

Andrew Freedman and Lauren Tierney, The Silver Lining to Coronavirus Lockdowns: Air Quality is Improving,
WASH. POST (Apr. 9, 2020), https://www.washingtonpost.com/weather/2020/04/09/air-quality-improvingcoronavirus/ [https://perma.cc/M2KA-LNWV]; see also Cailey Rizzo, Venice's Canals are Beautifully Clear as
Italy's Coronavirus Lockdown Cuts Down on Water Traffic, TRAVEL AND LEISURE (Apr. 25, 2020),
https://www.travelandleisure.com/travel-news/coronavirus-cleared-venice-canals-swans-fish
[https://perma.cc/DF95-YQ25].
3
Rebecca M. Bratspies, The Climate for Human Rights, 72 U. MIAMI L. REV. 308, 313 (2018) (identifying six
critical milestones to reach by 2020, including: zero emissions transport, renewable electricity generation, largescale land restoration, infrastructure decarbonization, and massive investment in climate action).
4
See, e.g., Joeri Rogelj et al., Paris Agreement Climate Proposals Need a Boost to Keep Warming Below 2°C, 534
NATURE 631, 631 (2016).
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A. The Inter-American System – Structure and Process
1. History of the Inter-American System
The Organization of American States (OAS) is a regional agency of the United Nations,
formally established in 19515 when its Charter went into effect. Having subscribed to the idea that
international law should govern member States’ reciprocal relations, the OAS Charter created the
Inter-American Commission on Human Rights (IACHR) as an organ of the OAS.6 At the same
1948 meeting where the OAS Charter was initially signed (the Ninth International Conference of
American States in Bogotá, Colombia), participating States signed on to the American Declaration
for the Rights and Duties of Man,7 forming the basis for evolving interpretations of international
human rights law ever since. The IACHR provides oversight to the American Convention on
Human Rights (ACHR),8 Article 33b of which created the Inter-American Court of Human Rights
(IACtHR). The United States ratified the OAS Charter in 1951, and the American Convention in
1977, however, the United States did not agree to submit to the jurisdiction of the Inter-American
Court, which was optional.9 While all OAS member states, including the United States, have an
obligation to abide by the recommendations of the Inter-American Commission, its
recommendations are non-binding. The IACHR may refer cases to the IACtHR which has the
authority to emit binding decisions, however the U.S. did not sign on to Court oversight.10
2. Using the System
There are two ways to access the Inter-American System for action based on alleged human
rights violations – (1) Petitions and (2) Requests for Precautionary Measures. These two pathways
are not mutually exclusive and may be complementary: 1) Petitions undergo a lengthy process of
review, but if ultimately deemed worthy are referred by the IACHR to the IACtHR as a case
producing a binding decision; while 2) Precautionary Measures are requested in situations of
urgency when the Commission finds a “serious, urgent situation in which there is an imminent risk
5

Charter of the Organization of American States, Apr. 30, O.A.S.T.S. No. 1-E, 1948, 119 U.N.T.S. 1609 (entered
into force Dec. 13, 1951) [hereinafter O.A.S. Charter]. The Charter has been amended by the "Protocol of Buenos
Aires," adopted on February 27, 1967, at the Third Special Inter-American Conference (entered into force on
February 27, 1970), by the "Protocol of Cartagena de Indias," adopted on December 5, 1985, at the Fourteenth
Special Session of the OAS General Assembly (entered into force on November 16, 1988), by the "Protocol of
Washington," adopted on December 14, 1992, at the Sixteenth Special Session of the OAS General Assembly
(entered into force on September 25, 1997), and by the "Protocol of Managua," adopted on June 10, 1993, at the
Nineteenth Special Session of the OAS General Assembly (entered into force on January 29, 1996).
6
See id. Chapters VIII and XV.
7
American Declaration of the Rights and Duties of Man, OAS Resolution XXX, May 2, 1948 [hereinafter American
Declaration].
8
American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123, (entered into
force July 18, 1978) [hereinafter American Convention].
9
Id. art. 62.
10
See generally Statute of the Inter-American Court of Human Rights, art. 1, Oct. 1979, O.A.S. Res. 448 (IX-0/79),
(entered into force Jan. 1, 1989).
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of irreparable harm to a person or group of persons."11 The Commission may also ask the Court to
issue a Provisional Measure in cases of extreme urgency and seriousness, i.e. when precautionary
measures are not being heeded and to avoid irreparable damage to persons.12 Finally, an Advisory
Opinion may be requested in cases where there may be a need for a more formal interpretation of
rights.13
Submitting a petition to the IACHR triggers a years-long process of review, data gathering,
stakeholder engagement, and finally, determination. Petitions assert human rights violations by an
OAS member State, undergo an initial review by the IACHR, receive feedback from the accused
member State, and then receive a determination of admissibility.14 Admissibility decisions often
turn on the criterion that the petitioner demonstrates that they have already exhausted appropriate
domestic legal remedies, and submit the petition within six months from the date when the case
reached its limit in its home judicial system.15 Exceptions to the domestic remedy exhaustion
requirement can be claimed for situations in which:
1) the domestic legislation of the State concerned does not afford due process of
law for protection of the right or rights that have allegedly been violated; 2) the
party alleging violation of his or her rights has been denied access to the remedies
under domestic law or has been prevented from exhausting them; or 3) there has
been unwarranted delay in rendering a final judgment under the aforementioned
remedies.16
A petition will be found inadmissible if it “does not state facts that tend to establish a violation of
the rights" enshrined in the American Convention of Human Rights and other instruments to which
the violating country is bound.17 Once the petition is found to be admissible, IACHR proceeds to
open a case that focuses on the merits.18 Both parties will submit additional information to support
their assertions regarding the merits, and have the option of engaging in “friendly settlement”
negotiations in lieu of having the Commission decide and report its decision.19 If the State has
accepted the optional jurisdiction of the IACtHR,20 the Commission may refer the case to the Court
for a binding decision, particularly if the state in question has not yet complied with Commission
reports, or if the case law requires clarification and development.21

O.A.S. Inter-Am. Comm’n H.R., Rules of Procedure [hereinafter Rules of Procedure], art. 25.
Id. art. 76.
13
American Convention, supra note 8, art. 64(1).
14
Rules of Procedure, supra note 11, arts. 26-30.
15
Id. arts. 31-32.
16
Id. art. 31.
17
Id. arts. 27 and 34(a).
18
Id. art. 37.
19
Id. arts. 40-44. A friendly settlement simply refers to a settlement outside of court.
20
In accordance with Article 62 of the American Convention. The United States has not accepted IACtHR
jurisdiction.
21
Rules of Procedure, supra note 11, art. 45.
11
12
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The number of petitions received by the IACHR has steadily increased over time, from
approximately 1,300 received in 2006 to almost 3,000 received in 2018.22 To give an idea of the
backlog of petitions, at the end of 2018 there were almost 7,000 petitions pending initial review
and 4,217 pending petitions and cases, while 118 total admissibility reports were published in
2018.23 Also in 2018, only 4 Merits reports and 6 Friendly Settlement reports were published.24
Meanwhile, less than 10% of precautionary measures requested were granted.25
II. IACHR CASE LAW: TOWARDS A GROUNDBREAKING CLIMATE CHANGE DECISION
A. Summary of Relevant Human Rights Law
Indigenous groups in the Americas have utilized the Inter-American system for two
decades to hold states accountable for their environmental justice concerns. Framing their claims
within an international human rights framework has enabled indigenous groups to establish strong
precedents with respect to how some rights, such as the Right to Property, may be interpreted more
expansively when applied to indigenous views of property. The threat of climate change to
indigenous ways of life has only begun to be addressed by the IACHR, however. The very first
petition, submitted by the Inuit in 2005 was considered ineligible; the second Athabaskan petition
is still pending review by the IACHR. Nevertheless, the foundational case law that does exist offers
insight into how the IACHR could evolve to be an important forum for climate change petitions
in the Americas.
1. Right to Property
Article 21 of the American Convention26 outlines the Right to Property, possibly the most
often litigated Right by indigenous peoples in the Inter American System. Article 21 states that
“[e]veryone has the right to the use and enjoyment of his property.” The IACtHR has generously
interpreted this right to property to extend to communal concepts, as well as traditional and
culturally-held notions of “use” and “enjoyment” uniquely ascribed to indigenous peoples in the
Americas. For example, in Awas Tingni v. Nicaragua, the IACtHR protected the right to property
of indigenous peoples and interpreted the right to property to mean property in the communallyheld form that indigenous people understand and enjoy the land.27

O.A.S. Inter-Am. Comm’n H.R. Statistics
Id. ("Pending determination" means awaiting a decision on admissibility or merits.)
24
Id.
25
Id. (120 granted out of 1,618 requested)
26
American Convention, supra note 8, art. 21.
27
See generally Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Merits, Reparations, and Costs,
Judgement, Inter.Am. Ct. H.R. Ser. C, No. 79 (Aug. 31, 2001) [hereinafter Awas Tingni] (petition to prevent the
State from granting logging concessions to private foreign interests within their ancestral lands).
22
23

218

Indigenous groups, by the fact of their very existence, have the right to live freely
in their own territory; the close ties of indigenous people with the land must be
recognized and understood as the fundamental basis of their cultures, their spiritual
life, their integrity, and their economic survival. For indigenous communities,
relations to the land are not merely a matter of possession and production but a
material and spiritual element which they must fully enjoy, even to preserve their
cultural legacy and transmit it to future generations.28
Maya Toledo affirmed that the Right to Property has a collective aspect in that the right must be
guaranteed to an indigenous community as a whole, and is not defined exclusively by formal legal
regimes, but also includes rights in communal property grounded in indigenous custom and
tradition.29 The decision held firmly that “… [s]tate[s] should abstain from any acts that might lead
the agents of the State itself, or third parties acting with its acquiescence or its tolerance, to affect
the existence, value, use or enjoyment of the property.”30
In Mary and Carrie Dann v. United States, the IACHR held that the Right to Property
under "general international legal principles" includes:
the right of indigenous peoples to legal recognition of their varied and specific
forms and modalities of their control, ownership, use and enjoyment of territories
and property; the recognition of their property and ownership rights with respect to
lands, territories and resources they have historically occupied; ... and to have such
title changed only by mutual consent ... [which] also implies the right to fair
compensation in the event that such property and user rights are irrevocably lost.31
Despite the apparent clear “home” for a human rights claim arising out of climate change-induced
degradation, Article 21 does include caveats that may render it inadequate to fully deliver on its
potential.32 Namely, the Right to Property is expressly made subordinate to “the interest of society”
and to “reasons of public utility or social interest” as long as “just compensation” is paid. 33 The
case history within the Inter-American System affirms the interconnectedness between the very
survival of indigenous communities, their livelihoods, and the land they inhabit, in all the ways
that communities occupy and interact with the land. However, this native-originalist interpretation
28

Id. at ¶ 149 (emphasis added).
See generally Maya Indigenous Communities of the Toledo District v. Belize, Admissibility Case 12.053, InterAm. Comm’n H.R., Report No. 78/00, OEA/Ser.L/V/II.111, doc. 20, rev. (2000) [hereinafter Maya Toledo] (Maya
communities claimed that the Government of Belize issued numerous oil and logging concessions on land
traditionally occupied by them).
30
Maya Toledo, Merits Case 12.053, Inter-Am. Comm'n H.R., Report No. 40/04, published October 12, 2004, pg. 1
(Summary).
31
Mary and Carrie Dann v. United States, Case 11.140, Inter-Am. Comm'n H.R., Report No. 75/02, doc. 5 rev. 1
860 (2002), paragraph 130. (emphasis added).
32
See, e.g., Thomas M. Antkowiak, Rights, Resources and Rhetoric: Indigenous Peoples and the Inter-American
Court, 35 U. PA. J. INT'L L. 113, at 113 (2013); Aled Dilwyn Fisher & Maria Lundberg, Human Rights’ Legitimacy
in the Face of the Global Ecological Crisis - Indigenous Peoples, Ecological Rights Claims and the Inter-American
Human Rights System, 6 J. HUM. RTS. & ENV'T 177, 180 n.8. (2015).
33
American Convention, supra note 8, art. 21.
29
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of the property right could also backfire against those indigenous communities that choose
resource extraction as a development strategy for themselves, or decide to sell ancestral land, and
by inference, these communities may then be seen as somehow less “indigenous” as it relates to
identity.34
Human-induced climate change clearly threatens this foundational human right to property.
In the Arctic zone, warming and melting threaten the physical land itself, while severe floods,
melting permafrost, and landslides are destroying waterways, riverbanks, roads, and houses,35
affecting the right to use and enjoyment of property. To be sure, United Nations working group
reports anticipate the “loss of rural livelihoods, particularly for people in the agricultural industry
in semi-arid regions, in low-lying coastal zones, and still-developing small-island states.”36
2. Right to Enjoy the Benefits of Culture
The American Declaration delineates the right to enjoy the benefits of culture, stating that
“[e]very person has the right to take part in the cultural life of the community.”37 The IACHR has
underscored the linkage between the Right to Property and the Right to Enjoy the Benefits of
Culture, at least where indigenous communities are concerned, as it acknowledged that “lands
traditionally used and occupied by indigenous communities play a central role in their physical,
cultural, and spiritual vitality.”38 In Yakye Axa, the IACtHR held that:
the culture of the members of the indigenous communities directly related to a
specific way of being, seeing, and acting in the world, developed on the basis of
their close relationship with their traditional territories and the resources therein.
This is due not only because their traditional territories and resources constitute
their main means of subsistence, but also because they are part of their worldview
and their religiosity.39
Similarly, in Xákmok Kásek, the IACtHR underscored that, for indigenous peoples, identity itself
is shaped by the ways they individually and collectively relate to the land and nature.40

34

Antkowiak, supra note 32, at 161.
Arctic Athabaskan Council, Petition to the Inter-American Commission on Human Rights Seeking Relief from
Violations of the Rights of Arctic Athabaskan Peoples Resulting from Rapid Arctic Warming and Melting Caused
by Emissions of Black Carbon by Canada (Apr. 23, 2013), pg. 6, [hereinafter Athabaskan Petition].
36
Veronica de la Rosa Jaimes, Climate Change and Human Rights Litigation in Europe and the Americas, 5
SEATTLE J. ENV’T. L. 165, 181 (2015) (emphasis added) [hereinafter Fifth Assessment Report].
37
American Declaration, supra note 7, art. XIII.
38
de la Rosa Jaimes, supra note 36, at 182.
39
Id. at 183 (citing Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations, and Costs, Judgment,
Inter-Am. Ct. H.R. (ser. C) No. 125 (June 17, 2005) (Members of the Yakye Axa indigenous group camped out on
the roadside across from the land they claimed; during that time 16 members died due to a lack of access to food,
health care, and education).
40
Xákmok Kásek Indigenous Cmty. v. Paraguay, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser.
C) No. 214, ¶ 175 (Aug. 24, 2010) [hereinafter Xákmok Kásek].
35
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Human rights scholars have also aptly emphasized the limitations of relying on the Right
to Enjoy Culture.41 However, its importance to the climate action conversation is resurrected
insofar as the culture claim speaks to the ability of indigenous communities to transmit culture and
cultural knowledge to future generations. If one outcome of climate change is to fundamentally
disrupt communities’ knowledge about nature, weather, and ecology, then the cultural tradition of
“elders educat[ing] the younger generation in traditional ways of life, kinship and bonding” are
also altered.42 Arctic warming represents perhaps the clearest example of how indigenous peoples'
traditional ways of knowing - about the weather, seasons for hunting and behaviors of wildlife
such as bear hibernation patterns -- are made so unpredictable that elders may no longer be able to
transmit knowledge to younger generations with confidence.
3. Right to Health and [therefore] to a Healthy Environment?
The OAS recognizes a Right to Health and a Right to a Healthy Environment in Articles
10 and 11, respectively, of the Protocol of San Salvador.43 The Protocol is an addendum to the
American Convention which only 16 member States have ratified. Article 10 defines the Right to
Health as “the enjoyment of the highest level of physical, mental, and social well-being” and
outlines States' correlative duty to provide universal access to health services as a public good.44
Article 11, however, defines the Right to a Healthy Environment as linked to a right to access
“basic public services,” obligating member states to “promote the protection, preservation, and
improvement of the environment.”45 It is clear that environmental contamination and degradation
can harm human health, that the Protocol charges member States with taking positive measures to
protect human health, and that the Fifth Assessment Report predicts with high confidence risks of
injury, ill-health, and coastal and inland flooding caused by rising sea levels.46
The right to a healthy environment has not been adjudicated to date. It is therefore not clear
what types of “public services” are implicated by Article 11 (i.e., sanitation services only?) or how
broadly the mandate to “promote the protection of the environment” might be interpreted by the
IACtHR. In fact, Article 19 of the Protocol indicates that individual petitions to the Inter-American
Commission cannot receive remedies; indeed, signatory States need only report to the Commission
as to “progressive measures” taken in this direction.47 In addition, the United States did not sign
or ratify the Protocol of San Salvador, and therefore cannot be bound by the Right to a Healthy
Environment.

41

See, e.g., Antkowiak, supra note 32, at 173; Fisher, supra note 32.
Athabaskan Petition, supra note 35, at 3.
43
Additional Protocol to the American Convention on Human Rights in the area of Economic, Social, and Cultural
Rights, A-52 OAS Treaty O.A.S.T.S. No. 69 (1988) [hereinafter Protocol of San Salvador].
44
Id. art. 10.
45
Id. art. 11. (emphasis added).
46
de la Rosa Jaimes, supra note 36, at 176. (emphasis added).
47
Id. art. 19.
42
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4. Right to Life
Article I of The American Declaration establishes that “every human being has the right to
life.” The Right to Life may be interpreted narrowly to mean protection for the physical integrity
of the person, for example, the right to not be arbitrarily deprived of life without due process of
law. However, the IACtHR more expansively and three-dimensionally interpreted the Right to
Life under what is referred to as the “vida digna” doctrine, or right to a dignified life.49 Since at
least 1982, the U.N. Human Rights Committee encouraged member States to take “positive
measures” to protect the Right to Life, for example “to take all possible measures to reduce infant
mortality and to increase life expectancy, especially in adopting measures to eliminate malnutrition
and epidemics.”50 For example, in Yakye Axa, the court held that “conditions that impede or
obstruct access to a decent existence should not be generated.”51 Furthermore, “states have an
obligation to ensure the right to life through generating minimum living conditions that are
compatible with the dignity of the human person.”52 Finally, if state authorities “knew or should
have known about the existence of a situation posing an immediate and certain risk to the life” of
its citizens, the state acquires a positive obligation to adopt the measures necessary “within the
scope of their authority, which could be reasonably expected to prevent or avoid such risk.”53
The concept of the right to a dignified life appears to emerge as the overarching Right
which permits the full enjoyment of all other rights; the “flexibility” granted to the court to decide
how to apply the “dignity” or “dignified” standard, however, brings both advantages and
disadvantages.54 On one hand, the flexibility of vida digna appears to be key to the court's potential
to expand its human rights framework to address the threat of climate change and its harmful
impacts on the lives and livelihoods of indigenous communities. To the extent that a hypothetical
indigenous community petitioner defines vida digna to involve the land they live on, or the seas
from which they derive a livelihood, then leaning on the vida digna doctrine could indeed be useful
for a climate change petition. On the other hand, the lack of a clear definition for vida digna also
makes it possible for the court to interpret the doctrine in a manner that completes evades the issue
of climate change and its impacts on human life as we currently know it.
48

48

American Declaration, supra note 7, art. I.
See Antkowiak, supra note 32, at 174.
50
Human Rights Comm., General Comment No. 6: Article 6 (Right to Life), 16th Sess., ¶ 5, U.N. Doc. A/37/40
(Apr. 30, 1982), available at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=8&DocTypeID=11
[https://perma.cc/TQ7N-E2KN].
51
Yakye Axa supra note 39, at ¶ 161. (In Yakye Axa, an indigenous community was denied entrance to its
traditionally-held property for farming, hunting, and fishing. Health conditions and temporary housing were of poor
quality. The Court cited the detriment to the right of health and detriment to the right to food and access to clean
water as having a major impact on the right to a decent existence and basic conditions to exercise other human
rights).
52
Id. at ¶ 164.
53
Sawhoyamaxa Indigenous Community v. Paraguay, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R.
(ser. C) No 146, ¶155. (Mar. 29, 2006) (emphasis added) [hereinafter Sawhoyamaxa].
54
See Antkowiak, supra note 32, at 178.
49
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5. Article 29: Interpretation
Article 29 of the American Convention is a provision that also affords the IACHR the
flexibility to look beyond the “black letter” rights outlined within the Convention itself. Article 29
declares that:
no provision of this Convention shall be interpreted as: (b) restricting the enjoyment
or exercise of any right or freedom recognized ... by virtue of another convention
to which one of the said states is a party; [or] (c) precluding any other rights inherent
to the human personality or derived from representative democracy as a form of
government.55
IACHR petitioners could employ this provision to incorporate other Convention rights into its
recommendations. For example, petitioners could incorporate claims related to the UN Framework
Convention on Climate Change (UNFCCC), to which the United States is a party, or treaty
provisions in effect between the United States and indigenous communities, and ask the IACHR
under Article 29 to interpret the Convention on Human Rights in a light that favors the enjoyment
of these other “democracy-derived” rights.56
B. Takeaways for Future Claims
To date, no climate justice petition has successfully been brought through the IACHR or
IACtHR. Past successful environmental justice claims have been limited in geographic scope. For
instance, the cause of the harm could be traced to the actions or inactions of one OAS member
state, and also clearly impact one person or indigenous community in a particularized way.
Established case law holds states accountable to take positive measures to establish minimum
conditions for a dignified life, when they knew or should have known about the existence of a
situation posing an immediate and certain risk to the lives of their citizens, and they did not take
the necessary measures available to them that could be reasonably expected to prevent or avoid
such risk.57 Successful Right to Life petitions affirmed “not only the right of every human being
not to be arbitrarily deprived of his life, but also the right that conditions that impede or obstruct
access to a decent existence should not be generated.”58

55

American Convention, supra note 8, art. 29.
Antkowiak, supra note 32, at 178 (speaking to the flexibility of "human dignity" as everyone interprets how to
achieve, or minimum criteria for, human dignity differently. Antkowiak says that the adaptability of the human
dignity concept allows for judicial discretion to "extend existing rights and create new ones").
57
Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, Judgement, Inter-Am. Ct. H.R. (ser.
C) No. 245, at ¶ 245. (June 27, 2012); see also Xákmok Kásek, supra note 40, at ¶¶ 187-188.
58
Yakye Axa, supra note 39, at ¶ 157; see also Xákmok Kásek, supra note 40 (court holds Paraguay responsible not
just for deaths among the Xakmok Kasek community, but also for not providing the conditions such as access to
water, food, education, and health that would guarantee the right to a decent existence, begins ¶ 194).
56
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The Right to a vida digna is especially important in the case of vulnerable and marginalized
populations, such as indigenous communities. Within the vida digna doctrine, the Right to
Property and Right to Enjoy the Benefits of Culture conferred to indigenous communities, in
particular, takes into account the ability of future generations to inherit the cultural legacy that the
spiritual relationship of indigenous people to the land represents. Indigenous communities
therefore seem especially exposed to climate change-related human rights violations, in that
climate change fundamentally threatens the ability of indigenous people to hand down knowledge,
traditions, and beliefs associated with the lands they have historically inhabited.
While the human rights violation narrative seems cohesive, the harms complained of must
also be “within the scope of [a state's] authority, which could be reasonably expected to prevent or
avoid such risk”59 in order for the IACHR to hold a member State accountable for the violation.
III. THE 2005 INUIT PETITION
A. Context and Summary of Inuit Claim
On December 7, 2005, sixty-three named Inuit from northern Canada and Alaska petitioned
the Commission for relief from violations of their human rights caused by global warming and
climate change resulting from greenhouse gas (GHG) emissions from the United States.60 The
Inuit claim described how their traditional hunting grounds were being eviscerated as the
permafrost melted, sea ice thinned, glaciers receded, coastal erosion increased, and they
experienced shorter winters and longer and warmer summers. The Inuit argued that the harmful
impacts mentioned above were a result of the United States’ failure to take meaningful steps to
reduce the nation’s GHG emissions and counter climate change while contributing
disproportionately to global GHG emissions levels. Notably, the Inuit evidence of the U.S.’ failure
to adequately control its greenhouse gas emissions included the decision by then President Bush
to withdraw from the Kyoto Protocol that had been signed by Vice-President Gore in 1997 but
never ratified by the U.S. Senate.61 The Inuit claim said these acts and omissions by the United
States Government violated their rights to the benefits of culture, right to property, right to the
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preservation of health, right to life, right to physical integrity and security, right to a means of
subsistence, and their rights to residence, movement, and the inviolability of the home.62
B. IACHR Petition Dismissal and Post-Dismissal Hearings
In a letter dated November 16, 2006, IACHR dismissed the petition because “the
information it provided was insufficient for making a determination.”63 The main challenge for the
petitioners was the perceived insufficiency of facts establishing the causal link between the harm
documented by the Inuit community and the acts and omissions of the U.S. Government.64 The
Commission then called for hearings on the issue held on March 1, 2007.65
The dismissal of the Inuit petition demonstrates how the structure of the 20th century
human rights framework -- state-based, submissive to state-prioritized economic growth, and for
the most part protective of individual harms incurred at a fixed place within one accountable
nation-state—incompatibly meets the 21st century challenge of climate change. Fisher and
Lundberg comment that “the IACHR effectively passed up an opportunity to address a right to
environmental protection, ... expos[ing] the limits of the system's current indigenous rights
framework from an ecological integrity perspective - climate change's more diffuse geography ...
and direct challenge to structural economic drivers of ecological degradation.”66
In addition, the Inuit petition faced another specific challenge that the defendant state was
the United States, which did not opt into Article 62 jurisdiction of the IACtHR under the
American Convention.67 Sheila Watt-Cloutier, when speaking about the petition to the 2005
COP, said:
[a] declaration might not [be] enforceable, but it has great moral value. We intend
the petition to educate and encourage the United States to join the community of
nations in a global effort to combat climate change. This petition is our means of
inviting the United States to talk with us and to put this global issue into a broader
human and human rights context. Our intent is to encourage and inform....68
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It appears that Watt-Cloutier knew that the chances of a “win” against the United States using the
Inter-American System as the forum were unlikely; certainly, she knew that no declaration could
be binding even if emitted. However, the Inuit define success differently. Human rights legal
scholars have also noted the importance of the Inuit Petition, if only to force the Commission to
consider how climate change might be justiciable given existing legal instruments.69
C. Takeaways for Future Claims
The dismissal of the Inuit Petition underscores three main points to be carried forward into
any future IACHR climate change-related petitions: 1) future petitions will need to present
concrete facts tying the defendant state’s actions or inaction to the anthropogenic climate change
impacts cited as violations of human rights readily recognized by the American Convention;70 2)
the Inter-American system is imperfect in that it was created by nation-states and any “teeth” it
may have to enforce decisions relies on these nation-states voluntarily surrendering to its
jurisdiction. Nevertheless, the system can be seen as “a vehicle for articulating and protecting
traditional values on an international stage,” thereby motivating other actors to continue pressing
forward;71 and 3) even if the U.S. is not keen to take cues from international human rights bodies
such as the IACHR, petitions can contribute to the evolution of international human rights
frameworks so that climate change, and its intersection with indigenous peoples’ rights may be
more universally understood and acted upon globally.
IV. 2013 ATHABASKAN PETITION
On April 23, 2013, the Arctic Athabaskan Council submitted a petition to the IACHR
seeking relief from Canada for violations of their human rights caused by emissions of black
carbon leading to rapid arctic warming and melting.72 The claim asserts that Canada’s lack of
effective federal and provincial regulations for black carbon emissions is responsible.73 The
harmful effects of climate change documented in the petition include: increased fire incidents,
increased difficulty of river travel due to low water levels, increased infestation of trees, reduced
populations of moose and porcupines, changed caribou migration patterns, and reduced permafrost
due to melt.74 These negative impacts are violations of Athabaskan human rights, especially
considering that “[t]he Athabaskan peoples’ subsistence hunting system is ‘a tightly integrated
social-ecological system in which people depend on nature for a wide range of ecosystem services,
including subsistence resources, protection from fire risk, and cultural ties to their traditional
69
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lands.’”75 Athabaskan have lived in the same way for millennia in terms of how they interact with
the Arctic lands to ensure their own sustenance, shelter, and cultural identity.76 The Athabaskan
petition asks the IACHR to 1) declare that Canada’s failure to adopt measures to reduce black
carbon emissions violates the Athabaskan peoples’ right to the benefits of their culture, right to
property, and right to health enshrined in the American Declaration and 2) recommend that Canada
take actions to implement black carbon emissions reductions measures and to protect the
Athabaskan culture and resources from the effects of the accelerated Arctic warming.77
Almost seven years later, this petition is still pending an admissibility determination. Here
the attenuated proximate cause chain may prove to be an obstacle as it was in the case of the Inuit
petition. First, the petition must demonstrate that Canadian Government acts or omissions caused
the specific environmental degradation that is causing a violation of the Athabaskan people’s
human rights. Nevertheless, there are four reasons to believe that this petition might meet with
success where the prior Inuit petition failed. First, the proximate cause of the environmental impact
is more specific and geographically more closely tied to Canadian sources than in the Inuit petition.
The Arctic warming of which the Athabaskans complain is the acceleration due to black carbon
falling on white ice and snow, absorbing sunlight instead of reflecting it. Black carbon is the sooty
pollution emitted from diesel engines, residential heating stoves, agricultural and forest fires, and
some industrial facilities, which only stays in the atmosphere for about one week and therefore
Canadian sources are irrefutably the cause of the black carbon complained of by the Athabaskan.
Second, any changes in the relationship between the Athabaskan people and the ecology
of the frozen Arctic due to accelerating warming represent a catastrophic disruption to the
Athabaskan way of life, which dates back "millennia." Third, the Athabaskan petition justifies an
exception to the “exhaustion of domestic remedies” requirement, alleging that Canadian law offers
Arctic Athabaskans “no reasonable chance of success” due to the undue burden such challenges
would impose, and due to the lack of remedies under Canadian constitutional, statutory and
common law for the human rights violations in question.78 Finally, a lot has changed with respect
to heightened scientific clarity and global awareness of the impending crisis linked to
anthropogenic climate change in the intervening decade plus between the dismissal of the Inuit
petition and the current deliberations regarding the Athabaskan petition.
V. WHAT HAS CHANGED SINCE 2006
By many accounts, the world has “woken up” to the reality of climate change.79 Over the
course of the past decade, the impacts have been more tangibly seen and felt. Science is capable
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of attributing more directly to climate change the increasing number and intensity of weather
events observed,80 and there may be a decreasing gap between expert and public risk perception
on the issue of climate change.81 Very significantly, a robust global youth movement has gained
momentum to advocate for climate action, which should be increasingly difficult to ignore whether
you are a politician seeking re-election or a human rights body hearing the cries of future
generations alleging our negligence in denying them a secure future.82 Finally, the U.S. judicial
system has seen increased litigation initiated by citizens and environmental groups seeking legal
pathways to influence the United States to take bolder and urgent steps.83
A. More Robust and Urgent Evidence of Catastrophic Impacts
1. Intergovernmental Panel on Climate Change (IPCC)
Evidence produced by the Intergovernmental Panel on Climate Change (IPCC)
increasingly documents the anthropogenic origins of climate change, characterizing the scientific
evidence as “unequivocal.”84 In October 2014, the IPCC report “predict[ed] with high confidence
risks of injury, ill-health, and coastal and inland flooding caused by rising sea levels.” 85 Rising
temperatures in the Arctic leading to melting permafrost increases the likelihood of disease and
injury due to dangerous conditions and worsens water quality.86 By the UN Climate Action
Summit in 2019, an IPCC Special Report was prepared which reiterated the need to keep postindustrial era global warming below 1.5°C, and concluded that world nations had much less time
than previously thought to take action:
[e]xpert judgment based on the available evidence ... suggests that if all
anthropogenic emissions were reduced to zero immediately, any further warming
beyond the 1°C already experienced would likely be less than 0.5°C over the next
two to three decades, assessed likely range for the date at which warming reaches
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1.5°C of 2030 to 2052. The lower bound on this range, 2030, is supported by
multiple lines of evidence.87
In addition, every year’s delay before initiating emission reductions decreases by approximately
two years the remaining time available to reach zero emissions on a pathway still remaining below
1.5°C.88 In order to hold at 1.5C, the world’s annual carbon dioxide emissions “would have to be
on an extremely steep downward path by 2030.”89
B. United Nations Framework Convention on Climate Change (UNFCCC)
The United Nations Framework Convention on Climate Change (UNFCCC)90 was signed
in 1992 and entered into force in 1994, a full decade prior to the Inuit petition's dismissal. One
hundred and fifty-four nations, including the United States, signed the UNFCCC, which committed
signatories to “reduce atmospheric concentrations of greenhouse gases” with the goal of
“preventing dangerous anthropogenic interference with Earth's climate system.91 The Framework
Convention signatories agreed to stabilize their greenhouse gas emissions at 1990 levels by the
year 2000. After the signing of the UNFCCC treaty, the Parties have gathered at “Conferences of
the Parties” (COPs) to review progress against the treaty's commitments. At the COP-1 in 1995,
the Parties already realized that holding or reducing emissions at 1990 levels would be inadequate;
that conclusion led to the Kyoto Protocol92 in 1997, which set more serious and binding emissions
targets for developed countries. The United States signed, but never ratified, the Kyoto Protocol.
Then, by ratifying the 2015 Paris Agreement, 93 the largest carbon emitters, including the
United States, China, India, and the European Union, all collectively endorsed the goal of keeping
warming as close to 1.5°C as possible, a goal increasingly viewed as the turning point beyond
which climate change impacts will not be reversible.94 Even though President Trump formally
announced the United States’ intention to withdraw from the Paris Agreement on November 4,
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201995 the remaining G-19 countries remain fervently committed.96 The U.S. withdrawal did not
become effective until one year following notification, or November 4, 2020.
Notably, the Paris Agreement was the first time that human rights language was employed
within an international climate treaty:
Parties should, when taking action to address climate change, respect promote and
consider their respective obligations on human rights, the right to health, the rights
of indigenous people, local communities, migrants, children, persons with
disabilities and people in vulnerable situations and the right to development, as well
as gender equality, empowerment of women and intergenerational equity...97
C. Global Social Movement
1. Beyond Paris
Over the past decade, the UN system, and in particular bodies such as the Human Rights
Council and the IACHR itself, has increasingly issued statements connecting climate change with
human rights. In 2008, following the release of the Fourth IPCC Assessment Report, the UN
Human Rights Council formally requested the UN Office of the High Commissioner for Human
Rights (OHCHR) to conduct a study on the relationship between climate change and human
rights.98 Also, in 2008, the Organization of American States approved a resolution stating that
“economic and social development and environmental protection are interdependent pillars of
sustainable development; [c]limate change is a shared concern of all humankind, and its effects
have an impact on sustainable development and could have consequences for the full enjoyment
of human rights.”99 The OAS resolved specifically:
to express an interest ... in the global efforts to face climate change, in particular
with regard to the ... possible links between climate change and human rights,” and
“[t]o instruct the Inter-American Commission on Human Rights (IACHR), ... to
contribute, within its capacities, to the efforts to determine the possible existence
of a link between adverse effects of climate change and the full enjoyment of human
rights.100
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In 2009, the UN Human Rights Council passed a resolution observing that “climate
change-related impacts have a range of implications, both direct and indirect, for the effective
enjoyment of human rights.”101 And in December 2015, just before the COP21 meeting held in
Paris, the IACHR issued a statement expressing concern regarding the grave harm climate change
poses to the universal enjoyment of human rights and urging OAS member states to “ensure that
any climate agreement reached incorporates human rights in a holistic manner.”102
2. Greta and the Global Youth Movement
In August 2018, Greta Thunberg, a then-unknown fifteen year old schoolgirl in Sweden,
stopped attending school each Friday in order to protest outside of the Swedish Parliament, vowing
to continue until Sweden met its carbon emissions target committed to in the 2015 Paris
Agreement.103 She urged other school children to join her, the word of her protests going viral
around the world with the hashtag "#FridaysForFuture."104 By December 2018, 20,000 students
around the world had joined her.105 In September 2019, Greta traveled by boat to New York to
address the UN Climate Action Summit.106 She has been one visible and powerful force mobilizing
the next generation to organize around climate action, but there has been a broad appeal for
environmental justice activism across racial, ethnic, religious, and nationality lines that pre-dated
Greta’s campaign.107
From protests against pollution and pipelines, in defense of Flint, Michigan resident rights
to clean drinking water or to protect the Amazon rainforest, young people of color are leading
multiple and inter-connected movements to advocate for their communities' rights to health,
livelihoods, and a future free of environmental devastation -- where the link between localized
impacts and global climate change is very clear.108
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D. Citizens v. the U.S.
Since 2006, groups, including youth activists, have increasingly turned to the world’s
courts to hold governments, corporations, and individuals responsible for climate change; this is
especially true in the United States.109
1. Massachusetts v. EPA (2007)
On November 29, 2006, the U.S. Supreme Court heard the first case to ever successfully
challenge federal regulatory inaction on climate change.110 The State of Massachusetts asked the
Environmental Protection Agency (EPA) to regulate new motor vehicle carbon emissions
contributing to climate change under its Clean Air Act mandate to regulate “any air pollutant” that
can “reasonably be expected to endanger public health or welfare.”111 The EPA argued that, as an
agency, the Clean Air Act does not authorize the EPA to regulate greenhouse gas emissions and
denied the petition. On April 2, 2007, the Supreme Court issued a landmark 5-4 decision against
the Bush Administration,112 holding that the EPA can only avoid regulating greenhouse gas
emissions from new cars if it determines that such emissions do not contribute to climate change.113
Notably, the majority acknowledged Massachusetts’s standing to bring suit because “EPA's
steadfast refusal to regulate greenhouse gas emissions presents a risk of harm to Massachusetts
that is both ‘actual’ and ‘imminent,’ and there is a ‘substantial likelihood that the judicial relief
requested’ will prompt EPA to take steps to reduce that risk.”114 Perhaps this case influenced
President Bush to include in his January 2007 State of the Union speech a statement that
“technological breakthroughs ... will help us be better stewards of the environment, and they will
help us to confront the serious challenge of global climate change.”115
2. Standing Hurdles: Native Village of Kivalina v. ExxonMobil (2009)
Two years later, however, a federal district court dismissed a common law public nuisance
action brought by the Eskimo village of Kivalina against oil, energy, and utility companies for
109
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greenhouse gas emissions that contribute to global warming and erosion of Arctic sea ice.116 The
court dismissed the case because the village lacked Article III standing and because of the
“political question” doctrine, specifically that the claim lacked “judicially discoverable and
manageable standards.”117 Claims alleging statutory violations related to a procedural right, i.e., to
raise an unconsidered threat of environmental harm posed by a federally licensed project,118 or an
express right to bring a citizen suit, generally have not faced standing challenges. 119 However,
other cases120 similar to Kivalina that do not arise from a statutory violation have also faced
dismissal for lack of Article III standing. Article III standing requires plaintiffs to show 1) an actual
injury that is specific and imminent; 2) that the harm is “fairly traceable” to the defendant's
conduct; 3) likelihood that the injury will be redressed by a favorable decision.121
3. Juliana v. United States (2020)
Juliana v. United States122 is the most recent climate change claim brought in U.S. federal
court that closely resembles the kind of petition that could be brought in the international human
rights system and which is not grounded in a specific statutory violation. This case remarkably
survived motions to dismiss and to strike at the federal district court level, recognizing a justiciable
Fifth Amendment due process right “to a climate system capable of sustaining human life.”
However, on January 17, 2020, the Ninth Circuit reversed that decision holding that plaintiffs
lacked Article III standing.123 In March 2020, plaintiffs asked for an en banc review by the Ninth
Circuit, and in the meantime, many amici briefs were submitted in support of the Juliana plaintiffs,
including a brief signed by twenty-four U.S. Senators and Representatives asserting that the Court
has the duty to maintain the balance of power among the three co-equal branches and to protect
the Nation's youth when the other branches' actions infringe on their constitutional rights.124
In 2015, the Juliana plaintiffs sued President Barack Obama, and numerous executive
agencies for knowing that carbon emissions from fossil fuels are destabilizing the climate system
in a way that would significantly endanger plaintiffs, and despite that knowledge “permitt[ing],
encourag[ing], and otherwise enabl[ing] continued exploitation, production, and combustion of
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fossil fuels, ... deliberately allowing atmospheric CO2 concentrations to escalate to levels
unprecedented in human history.”125 The youth plaintiffs argue that defendants’ acts and
omissions, across a broad range of policies, licenses granted, and other decisions made, whether
they be tax breaks granted to the fossil fuel industry, the (lack of) regulation of CO2 emissions
from power plants and vehicles, or construction of fossil fuel infrastructure such as pipelines and
marine coal terminals, etc., “violate their substantive due process rights to life liberty, and
property, and that defendants have violated their obligation to hold certain natural resources in
trust for the people and for future generations.”126 In terms of remedy, the plaintiffs seek “(1) a
declaration [that] their constitutional and public trust rights have been violated and (2) an order
enjoining defendants from violating those rights and directing defendants to develop a plan to
reduce CO2 emissions.”127 One could easily imagine replacing “substantive due process rights”
with “human rights” violations alleged in the context of any IACHR petition.
The good news is that the Ninth Circuit holding acknowledges the undisputed factual basis
of the plaintiffs’ claim—threats of anthropogenic climate change are real,128 and the United States
has known about the risks since at least 1965.129 The Court also pointed out that the United States
is not only guilty of inaction when it comes to the country’s harmful reliance on fossil fuels and
carbon emissions, but the United States Government also “affirmatively promotes fossil fuel use”
through tax policy, permits granted for imports/exports, subsidies for both domestic and overseas
projects, and leases granted for fossil fuel extraction on public lands.130 The Court also agrees that
1) the plaintiffs’ properly allege specific and particular injuries;131 2) that those injuries are caused
by carbon emissions from fossil fuel extraction, production, and transportation;132 and 3) that
federal leases have increased those emissions,133 resulting in sufficient basis for a factual dispute
to survive summary judgment. The Ninth Circuit also agreed that plaintiffs are not limited to APA
fora as they are not challenging a specific outcome or procedure under a specific statute but are
alleging broad constitutional claims.134
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The Court of Appeals takes issues with its ability to make a determination on this kind of
claim as an “Article III” Court. The Ninth Circuit dismissal rests on the determination that 1) it
falls to the political branches, not the Courts to deliver the solution; and 2) even if the Courts did
deliver the remedy requested by the plaintiffs, it would not resolve catastrophic climate change,
which is the issue complained of. The Ninth Circuit decision articulates the “political doctrine”
issue to be that the remedy requested “seek[s] not only to enjoin the Executive from exercising
discretionary authority expressly granted by Congress but also to enjoin Congress from exercising
power expressly granted by the Constitution over public lands.”135 In terms of remedy, the Court
cites expert testimony suggesting that altering the course towards catastrophic climate change will
require “much more than the cessation of the government's promotion of fossil fuels,” but instead
“calls for no less than a fundamental transformation of this country's energy system, if not that of
the industrialized world.”136 In addition, “the record shows that many of the emissions causing
climate change happened decades ago or come from foreign and non-governmental sources.”137
Even though the Ninth Circuit has declined to make a decision, the decision indicates its hope that
Congress and Executive agencies will take note of the claims and take appropriate action.
VI. AN IACHR PETITION IN 2021?
A. The Futility of Petitioning
There are valid reasons to doubt that international human rights legal instruments will serve
as an effective tool to combat climate change.138 First, at the current rate of processing, by the time
the Commission evaluates any new petition for admissibility, the “decade of climate action” will
be coming to a close. The Athabaskan Petition has already been waiting for seven years for its
initial admissibility determination; even if admitted, the Commission’s process may require years
more to reach a decision on the merits and no chance of binding decision. U.S. has not generally
been responsive to Commission recommendations. Second, an eligible petition must first clearly
demonstrate that it has exhausted all domestic remedies. In the case of indigenous peoples’ rights
threatened by the disappearance of their lands or the natural resources they depend on for
subsistence and to preserve their culture, the Commission could claim that there are remedies still
to be pursued via the political as well as judicial branches. Third, the facts presented must clearly
link the acts or omissions of the United States government to the harm caused by climate change.
The IACHR may still not be ready to “cinch” up the chain of proximate cause -- holding one
member State responsible for what amounts to a global problem with global causes and its impacts,
even if disproportionate, on a specific individual or group of individuals. Finally, there is an
opportunity cost in terms of time and resources that would be investing in drafting the petition.
Given the urgency of a response, the chances of a favorable outcome, and if yes, then the chance
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of a meaningful remedy, any rational petitioner may logically conclude that energies are better
invested elsewhere.
B. The Case for Petitioning
Notwithstanding the case against, legal scholars have signaled the importance of the
international human rights system as a moral authority, exerting pressure on member states to
protect, in particular politically underrepresented groups, including indigenous communities.
Others assert that the ability to reframe climate change impacts in human rights terms, as opposed
to framing based on existing regulatory policies, allows stakeholders to consider more fully the
overarching consequences of social choices.139 A human rights framework infuses greater urgency
and universal appeal that should enable policymakers to rise above the “legal and technical lockins created by past decisions” and focus instead on the problem of climate change threats.140 In
addition, there is value in pressuring the international human rights framework itself to evolve and
to retain relevance and legitimacy in the face of ecological concerns that were not clearly
articulated in the post-WWII era when the regional human rights system was established.141 Even
without binding authority, the IACHR and IACtHR carry a role of “norm diffusion in support of
actors and movements domestically.”142 The recognition of law and rights related to climate
change is an evolving process that “must be politicized before they can be legalized;” using a
human rights framework can help mobilize this process by “mov[ing] marginalized groups and
issues to the center.”143
Today in the United States, the prospect for the kind of national action needed to reverse
the climate impact of our carbon-driven economy appears bleak. The Administration of Barack
Obama demonstrated seriousness and commitment to participate in international efforts to reach
the 1.5°C limits on climate change, putting in place policies such as the Climate Action Plan.144 In
2017, however, President Trump appointed Scott Pruitt, an anti-environmental protection lawyer,
to lead the Environmental Protection Agency. Under Pruitt, the EPA has reversed many significant
regulations, most notably related to climate change initiatives delaying implementation of a rule
that would have required fossil fuel companies to reduce methane leaks from oil and gas wells.145
Pruitt served as key support for the President in identifying a legal path for withdrawal from the
Paris Agreement, one of Trump's campaign promises.146 After Pruitt resigned in 2018, Andrew
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Wheeler, a former coal lobbyist, took over as EPA Administrator.147 The U.S. Administration did
not participate in the UN Climate Summit in September 2019, including the newly-appointed UN
Ambassador Kelly Kraft (married to Joe Kraft, owner of one of the U.S.’ largest coal
companies).148 On November 4, 2019, the United States formally notified the United Nations that
it would withdraw from the Paris Agreement, effective in November 2020.149 On Inauguration
Day, President Biden re-committed the United States to the Paris Agreement, issuing various
executive orders signaling his intention to reinstate many of the environmental regulations
discarded during the prior Administration.150 At the same time, the domestic policies needed to
carry through these executive branch intentions will depend on an approving majority in Congress,
which may prove challenging given the prevailing national political polarization across an entire
agenda of issues, including climate change.
C. Elements of a 2021 IACHR Petition
1. Petitioners
The IACHR has a relatively liberal standing requirement, in that petitions may be filed
either by individuals, groups, or organizations who have either been victims of violations under
the American Convention or who represent them. NGOs could raise issues of general interest, such
as the protection of the environment. For a petition to be deemed admissible, however, there must
be “specific, individual, and identifiable victims.” Indigenous communities within the United
States with strong property interests and livelihoods linked to land highly affected by climate
change could be viable petitioners. In 2007, the Fourth Assessment Report identified American
indigenous communities to be among the most sensitive to climate change in North America.151
For example, Alaska Natives will likely be one of the groups most impacted by climate change
due to the situation created by melting permafrost.152 Eighty-six percent of Alaska Native villages
have experienced some degree of flooding and erosion, with those living along the coast impacted
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the most.153 As was described above in the Inuit Petition, indigenous communities living in
northern Canada and Alaska are already feeling the impact of “less reliable sea and lake ice, [] loss
of forest resources, stress on caribou herds, and more exposed coastal infrastructure from
diminishing sea ice,” due to climate change-induced polar warming.154
Seventeen tribes living along Washington State’s 3,000-mile Pacific coastline and facing
an imminent threat to their livelihoods, property, and homes as a result of rising waters could also
initiate an IACHR petition. These coastal Washington tribes have been advocating for federal
assistance to proactively relocate entire villages.155 Since 2014, the Quinault Nation has been
formally discussing the relocation of two villages – Queet and Taholah – both of which are
technically below sea level as the oceans have risen over time, with a projected cost of $65 to $100
million.156 However, instead of using a litigation strategy, leaning on treaty rights to assert property
claims, the Quinault chose political advocacy. The Tribal Coastal Resiliency Act was passed by
the House on December 12, 2019.157 Bill sponsor Representative Derek Kilmer (D-WA) justified
the need for the bill pointing out that “[c]oastal tribes are increasingly confronting persistent
flooding, mold damage, tsunami threats, and erosion.”158 This bill expands the Coastal Zone
Management Act to establish a $5 million per year set-aside for tribes to help them to relocate or
to implement other climate change mitigation measures needed to protect both their people and
their sacred sites from rising sea levels.159 However, even if this Congressional measure passes the
U.S. Senate, the bill represents a meager response at best compared with the scale of the need.
Therefore even if the bill is passed, Washington tribes might not be able to claim that there has
been no response to their plight, and the United States can claim that they are taking “progressive
measures.”
The Juliana plaintiffs could also take their petition to the IACHR. It is not clear whether
all plaintiffs are also members of indigenous tribes, but perhaps there is a subset sufficient in
number to submit a petition to the IACHR with an indigenous identity overlay. U.S. courts have
practically conceded the facts of the case, and harm done, and sufficient evidence to support a
claim. The Juliana plaintiffs have been denied access to the courts merely on the grounds of Article
III standing, and because they are youths who are not able to vote and do not have recourse to a
“political solution,” these potential petitioners might hold an even greater claim on the conscience
of the IACHR because they are effectively denied a forum by which to seek a remedy in their
home country, the United States.
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2. Violations
The United States is responsible for its active promotion of carbon-emitting activities
through its various programs and policies promoting fossil fuel extraction on public lands and for
its omissions when it actively withdraws from its UNFCCC commitments. US courts have
acknowledged that these acts and omissions substantially contribute to climate change and, in turn,
that climate change has directly and especially impacted indigenous group plaintiffs in all groups
mentioned above.
The case for human rights violations is clear. Based on the vida digna doctrine, the United
States has a duty to take positive measures within its means to ensure that conditions for a dignified
life are provided for indigenous groups residing within its borders. The requirement that the United
States knew or should have known about the risks of climate change and continues nevertheless to
do nothing to change the status quo is met. The standard of vida digna is further qualified by the
other human rights guaranteed to indigenous communities in the American Convention, namely
the right to property and the right to enjoy the benefits of culture. When indigenous communities
are physically forced to relocate or can no longer pursue traditional subsistence livelihoods on their
traditional or reservation lands, the ability to pass on traditional knowledge, ways of life, and
relationship with nature to the next generation is no longer possible.
In addition to American Convention violations, these injuries may also represent violations
of treaties subscribed by the United States with indigenous groups. Article 29 of the American
Convention states that:
no provision in the Convention shall be interpreted as…(b) restricting the
enjoyment or exercise of any right or freedom recognized ... by virtue of another
convention to which one of the said states is a party; [or] (c) precluding any other
rights inherent to the human personality or derived from representative democracy
as a form of government….160
The IACHR must therefore take into account the commitments that the United States has also
made to the petitioners as a result of any treaty it has previously signed, as well as international
commitments it has made within the context of the UNFCCC. The American Convention
provisions must interpreted in a way that embraces those other internationally recognized
commitments, not to mention “any other rights inherent to the human personality.”161
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3. Exhaustion of Domestic Remedies
Two of the more recent attempts to prompt United States action in favor of climate change
actions are the Quinault Nation political action path and the Juliana litigation. Whether the Tribal
Coastal Resiliency Act is passed or rejected by the U.S. Senate, this legislation could prompt a
petition due to its absolute inadequacy as it relates to a response to the crisis. Funding at the level
of five million dollars per year does not approach the level of funding required to relocate just the
two communities identified by the Quinault Nation; the unquantified value of injury incurred by
these, and all other communities, who will have to abandon their traditional homelands due to
rising seas is practically the same as a rejection of the legislation. At the same time, an IACHR
petition would offer the opportunity to not only request an adequate monetary allocation for needed
relocation and other adaptation and mitigation measures due to climate change, but tribes could
also ask for broader injunctions of United States government subsidies and programs that
incentivize fossil fuel extraction and dependence, compliance with global climate change
agreements, etc.
Likewise, the Ninth Circuit’s dismissal of Juliana v. United States offers another concrete
moment at which exhaustion of domestic remedies is reached for the Juliana plaintiffs. Plaintiffs
are currently seeking a rehearing en banc, and so perhaps once that motion is either dismissed or
granted and the case again dismissed by the Ninth Circuit, these plaintiffs may then turn to the
IACHR.
4. Precautionary Measures
Due to the immense backlog in IACHR petitions and the relative urgency of action needed,
petitioners, should consider requesting precautionary measures simultaneously with the
submission of their petition for review. Certainly, if a 2020 petition waits in line for processing
along with all of the other backlogged petitions, by the time it is processed, it will be too late.
VII. CONCLUSION
The time is now to ramp up the pressure on the United States government to urgently take
action to mitigate the impact of climate change by petitioning the IACHR. The information we
have now, as opposed to what was available in 2005 or even 2013, sufficiently indicates the
immediacy and certainty of the risks of climate change as a threat to the right to life, especially
threats to the lives and livelihoods of indigenous peoples. The United States falls under the
jurisdiction of the IACHR as a signatory to the American Convention and a member of the OAS.
The United States is also a signatory of the UN Framework Convention on Climate Change, even
as it currently attempts to withdraw from the latest round of Paris Climate Agreement
commitments. At a minimum, such action would help evolve international human rights
frameworks to appropriately incorporate climate change impacts as a threat to human rights
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globally and bring even greater pressure on the United States and other actors to urgently join the
rest of the international community to do its part.
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