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ORAL SUBMISSIONSMADE TO THE TRUTH, JUSTICE

AND RECONCILIATION COMMISSION ON THURSDAY,

16" FEBRUARY, 2012 AT TAIFA HAL L, KICC NAIROBI
(Thematic Hearing on People with Disabilities)

PRESENT

Tecla Namachanja Wanjala - TheActing Chair, Kenya
Ahmed Farah - Commissioner, Kenya
Berhanu Dinka - Commissioner, Ethiopia
Ronald Slye - Commissioner, USA
Gertrude Chawatama - Commissioner, Zambia
Margaret Wambui Shava - Commissioner, Kenya
Ms. Nancy Kanyago - Director of Special Units

(National Anthem and Prayer)

The Acting Chair (Commissioner Namachanja): Good morning ladies gamtlemen!
Welcome to the thematic hearings of people withaldigies. First, on behalf of the
Commission, | would like to thank people with didiéles for bearing with us for
postponing these hearings until today. The heanveye to take place the other day but
due to logistical problems, they did not take plaiece we felt that we needed
representation of people whose issues we were doirgdjscuss. Looking at this hall
today, | am glad that we took the right decisiogduse a number of us are represented
here today. | would like, therefore, to introdulke panel today.

(The Acting Chair introduced herself and other Commissioners)

Concerning our hearings today, like elsewhere imyg&eor in this world, persons with
disabilities continue to face barriers that makenihfail to exercise their basic rights.
They are often faced with inequalities, discrimioat torture, exclusion and societal
neglect. This is largely due to the widespread ignoe and prejudice but also as a result
of legislative failure to protect the rights of pd® with disabilities and to meet the
standards and principles of international humarhtsiginstruments. During violent
conflict, these constraints are even greater. Rsragth disabilities are often among the
most vulnerable groups and, therefore, become #&cpiar target of human rights
violations. The TJRC acknowledges the particulapant that violent conflicts, long
standing historical injustices and continuous humghts violations have upon people
with disabilities.

In addition, the Commission takes into account peapho as victims of these past
violations have suffered disabilities. So, todadiés and gentlemen, we have invited
special groups that work with people with disala@tto come and help us more to get an
in-depth understanding of issues affecting peoptl disabilities. This will only be an
affirmation of what we have heard from people thelres throughout this country where
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we have conducted our hearings. At the end, we raxited people from the Ministry of
Gender, Children and Social Development to comerasgond to the questions that we
have received from the hearings we have heardw8djope that they will be here to
respond to some of the issues that people livirtg wisabilities have shared. Without
wasting more time, | would like to return the praigrme to our Director of Special Units,
Madam Nancy to start the hearings.

Ms. Nancy Kanyago: Thank you, Commissioner. We are ready to begim ou
presentations. Our first presentation as per tlegramme shall be from the United
Disabled Peoples of Kenya. The presentation is oar yfolders and although the
programme reflects that Hellen Obande should be, lgtre had travelled and she sent a
representative. He will be introducing himself asmkaking generally in terms of the
presentation that had already been submitted t€tmemission.

Mr. Joseph Njenga: Madam Chair, all protocols observed, my nameoseph Njenga
and | am a Programme Officer with the United DisddPersons of Kenya. | wish to take
this opportunity to thank the TIJRC for giving uemtly of opportunity as people living
with disability to explain and express our viewstémms of injustices meted to us. To
begin with, as Madam Nancy said, since we havepoesentation in a folder, | will take
this opportunity to summarize some of the issuaslthve been affecting us.

Historically, we will all agree as Madam Chair hast it rightly that persons with
disabilities have faced socio-economic or politicatriers. Our traditional set up has set
persons with disabilities as cursed people or ebardens to the society. This,
unfortunately, has affected into our legislatioasah extent that our legislations do not
recognize persons with disabilities as dignifiedrspas and as persons who can
participate rightly in developmental issues. Wendbwant to go back to what the TIRC
has heard but we need to recognize that just hieogher source was set up, the persons
living with disabilities have faced enormous disgnation. A very good example is that
our previous Constitution had two things that shdweat persons with disabilities were
discriminated against. Section 34(c) (d) of thevjmes Constitution out rightly barred
persons with disabilities from standing for anycéikee positions. Looking at Section 82
of the previous Constitution, all grounds had bé&ed down that someone cannot be
discriminated against but the Constitution wenerdilon issues of disability thus it
created a leeway for the society to discriminat&reg) persons with disabilities.

That said and done, we need to applaud what iseméw Constitution that has brought
expansive gains. However, we wish to note with eomcthat Article 26 of the
Constitution of Kenya provides that all treatied arbnventions signed and ratified
become laws of this country. The Convention wasesigby Kenya in 2007 and it was
ratified on 18' May, 2008. To date, domestication and implememtatif the Rights of
Persons with Disabilities remains an uphill taskhéféas we laud the Government’s
efforts to have done a report on the status ofGbavention, we want to note with
concern that this forms part of the laws of Kenyamestication and implementation of
this needs to be fast tracked.
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In a nutshell, I want to turn to education and as gan see from our presentation, you
will realise that this is a sector in which persavith disabilities have suffered a lot of
discrimination. One of the issues | note here @ the 8:4:4 System did a lot of injustices
to a category of people with disabilities. In 198Hen the first 8:4:4 system class was
set up, the developers of this system put ven ldttention in terms of building careers
and opportunities for persons with disabilities.eTéystem being examination oriented
and trying to put technical know-how on studentaltp disregarded the special needs of
persons with disabilities. The end result of thisud be little career opportunities for
people with disabilities and in the long run it ated very little opportunity for
employment for these people. As a remedy to Hesl e need to recommend that the
next coming system looks specifically at the sdeceeds of persons with disabilities
who have different abilities which can be tappedhiprove the economy of this country
in one way or another.

| wish to briefly turn to the Persons with Disatis Act. The Persons with Disabilities
Act of 2003, if looked into, is one of the legistats that can create a lot of opportunities
to people living with disabilities. However, thisiepe of legislation should be
implemented in a very cautious manner. Whereas gupposed to provide rights for
persons with disabilities, the duty bearer triedctwer themselves in terms of putting
issues like availability of resources. It is thetydof the state to provide rights and
rehabilitation for persons with disabilities. Tastkend, we need to also laud the fact that
the Persons with Disabilities Act is going throwmghendments. It is our view the Persons
with Disabilities Act is out to remedy and righetlvrong and historical injustices.

In conclusion, | need to look at issues of the @arigon. | wish to say here, openly, that
we need to look at the implementation of the Cauisbin with a lot of caution. | wish to
point out that history is an instrument that wiltlge us. The future generations will also
judge us. Whereas the Constitution has given usaresipe gains as people with
disabilities, we need to see the implementatiorthef Constitution giving us what is
rightfully ours. For instance, there is the quastof accessibility in terms of physical
accessibility to means of transport, buildings amoke so accessibility to information
both in sign language and in other accessible ftenmathe TIJRC does not strongly
recommend that accessibility to amenities and médion is a basic right, we would
have made a dismal mistake. To this end, as penradaths disabilities, we need to
conclude by saying that all the rights providedisdoy the Constitution of Kenya and the
Convention of the Rights of Persons with Disat@tiand even by the Persons with
Disabilities Act should have been given to us Westerday so that we right all historical
injustices. We also want to condemn violence whsch result of disability. We know
that the Commission has been told a lot about ne#eand we know that it also knows
that some people with disabilities got their difiibs as a result of violence. To this end,
we want to conclude by saying that we thank the @asion for giving us this
opportunity to air our concerns mainly in termsraplementation of legislation so as to
right what has been historically wrong

With those few remarks, Madam Chair and all prolobserved, | wish to rest my case.
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The Acting Chair (Commissioner Namachanja): Thank you, Sir. Plests¢e your name
again, | did not get it.

Mr. Joseph Njenga: My name is Joseph Njenga.

Ms. Nancy Kanyago: Commissioners | have no questions unless the Gssioners
have questions.

The Acting Chair (Commissioner Namachanja): Thank you, Mr. Njenga your
presentation. We will now ask you a few questiamsciarifications and maybe to get a
few comments here and there. | will start with NEgn.

Commissioner Farah: Thank you, Chair. Joseph Njenga, could you el Commission
about your relationship with the National CoundilRersons with Disabilities? Do you
get funds from them because when we were goingdréli@ country, every county we
visited, we heard presentations from people wittakilities and even though they have
registered themselves, they were not in contach whe national body in Nairobi?
Probably, you could shed some light on that one.

Mr. Joseph Njenga: Thank you. Our relationship with the National @oil of Persons
with Disabilities, if we were to shed light onwwe would say that we work hand in hand.
We need to let the Commission know that the Conmionssas set up as a requirement of
the Persons with Disabilities Act. The United DieabPersons of Kenya which has
existed since 1999 advocated for the formation eri$tence of the Persons with
Disabilities Act. However, many of the sectionstioé Persons with Disabilities Act did
not get into force until 2010. This is to say thdten the persons with Disabilities Act
came into force in 2004 structures needed to haea put in place to ensure that people
at the grassroots are reached. It is also impottantte that the Persons with Disabilities
(Amendment) Act of 2011 takes into consideratioa tlevolved structures that were
brought about by our Constitution. It is also gtoday that once the amendment is taken
to Parliament and once the devolved structuresnapéace, it will be my joy to say that
persons with disabilities will be reached by theirmml structures at the county level. |
agree with the Commission that people with disaédi may not have been reached
because the Government was slow in putting up tstre of the council. However, the
council is trying very much to reach them and hkhi have given a satisfactory answer.

Commissioner Farah: So, since the Act came into being and the Coumas formed, |
will not say that they went round the whole couriity they made substantial progress in
reaching the grassroots?

Mr. Joseph Njenga: | think we need to understand that before thesdtes with
Disabilities Act came into force, persons with ditiies were totally neglected. To bring
them at par with others in the society is someththgt needed sometime and
consideration. It is important to say here that thas a grave violation of human rights.
As | said earlier, even the Constitution by theth mot recognize persons with disabilities
as persons with dignity. To this end, it is alsgariant to note that not even a single
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legislation had anything positive for persons witlsabilities. Therefore, when the
council came into place, it had to grapple with gnéchnical issues. Coming up with
strategies of going round was something next toossfble because even the council
itself was understaffed. But as | have hinted, whigr devolution structure coming down,
of course the Persons with Disabilities Amendmeitit@oposes the structures that the
Council can use down to the devolved GovernmentatMie need to do is to be vigilant
and ensure that these structures work for the gowtl benefit of people living with
disabilities.

Commissioner Farah: Thank you very much.

Commissioner Slye: Mr. Njenga, | want to thank you for appearing dvef this
Commission. | also want to thank all the peopleehfar coming and attending our
thematic session of persons with disabilities.

Mr. Njenga, how would you respond to people whojelg the meager resources and the
demands in terms of alleviating poverty and otloeiad ills that the Government is trying
to address, would say that implementing some oféhemmendations that you and your
organization may want implemented is very exper¥siihy should the Kenyan society
make such an investment?

Mr. Joseph Njenga: Thank you, Commissioner. In response to your gpmsl wish to
raise a very pertinent issue of human rights. Rigltpersons with disabilities should not
be treated as second hand rights. Our organizatgtand is to ensure that persons with
disabilities are given and accorded their rightsthe Government did not want to be
involved in expensive strategies, the option it haas not to sign and ratify the
Convention on the Rights of Persons with DisaleitiOnce this Convention is signed
and ratified by the Government, it meant that tlow&nment is committed to promoting
the rights of a given group in that society. Thimodd also apply to persons with
disabilities. In hearing what you have said, | wanagree with you that any Government
cannot alleviate poverty without addressing theceoms of persons with disabilities
because disability goes hand in hand with povdrherefore, it should be our pertinent
appeal to the duty bearer to look into resourcesetthat they can accord and provide
rights of the disabled within the Constitution atter instruments.

Commissioner Slye: Thank you, Mr. Njenga. That is a very good ansteea cynical
guestion that is posed in such situations. Onehefduestions for you is that in the
statement that was submitted to us by your org#oizathere is a comment on the way
the People with Disabilities Amendment Act of 2Gh&t has some proposals to address
the gender issues under the new Constitution imdeof gender representation. The
comments here are that some of the proposals ¢eal to be made to ensure that gender
parity is there may override the gains for perssits disabilities. | am just wondering if
you could elaborate or explain what your organaatees as a conflict with that regard.

Mr. Joseph Njenga: Thank you, Commissioner. If you look at ArticB® of the
Constitution of Kenya, you will see that it provedéor elections on party lists. In this
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party lists, persons with disabilities, of coursensidering most of their agenda is part
and parcel of this---. The statement here expldiasthe Constitutional Amendment Bill
is trying to change Article 97 (i) (a), and “c” vahi provides that there shall be 12
nominative seats which shall be shared among tlhygersons with disabilities and
workers. By interfering with this and without prding clear guidelines on this, we might
open a leeway for persons with disabilities to fialb cracks of losing. As much as it is
good to address issues of gender parity, it is a@sportant to address issues of
representation for persons with disabilities whach phenomenal and did not exist in the
previous Constitution. Whereas we do not disagragb the Amendment Bill, we just
want to raise caution so that when issues of gepdsty are looked into, they are not
looked into at the detriment of issues of peoplthwlisabilities. | hope that | have given
a satisfactory answer.

Commissioner Slye: Thank you, Mr. Njenga. That makes the issue eletir me. | am
just wondering that as someone who has identifieslissue and the concerns, have you
been able to come up with a proposal to addresgsssnder the Constitution in a way
that also respects the rights and representatipersbns with disabilities.

Mr. Joseph Njenga: What we have done is to make several proposateeaelevant
constitutional implementation bodies and one of rgmmmendations we have made is
that despite issues of gender parity, persons avitabilities have suffered very much in
terms of representation and that is why their isgw/e not been in the limelight.

The representation of persons with disabilitiesdsele be held with high regard. To this
end, we have even recommended that when such issaebeing addressed, much
consultation between the implementation bodies @ardons with disabilities should be
encouraged so that we come up with amicable solsitio these problems.

Commissioner Slye: Mr. Njenga, | wonder if you would be willing to Ikethe
Commission the submissions you have made on thesti@dional Implementation
Committee. It would be helpful for us as we worlctaft our recommendations in terms
of the human rights violations that we are lookatgincluding those related to persons
with disabilities. So, if you have, you could li@isvith our staff and that will be very
helpful for us. Again, | want to thank you for yastimony and for your participation in
this sitting.

Mr. Joseph Njenga: We can always avail most of the proposals thathese made. |
agree with you that it will help the Commission address the violations that have
existed.

Commissioner Chawatama: Joseph, thank you very much for your testimony. My
names are Gertrude Chawatama, | am a Judge andeamyfinterest is justice. As you
have heard, we have travelled throughout your lfeawuountry and we have had an
opportunity to hear from persons with disabilitigmgth men and women and even
children. We also had an opportunity to hear framify members of those living with
disabilities and the challenges they have facedl iave mentioned provisions in the old
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Constitution and now also in the new Constitutiogu have also mentioned
recommendations and also the Act of 2003 and lebeliyou also said there was an
amendment to that Act. As a judge, | have seenithsitvery helpful when people who
are affected have an opportunity to interact anmagbeawareness to an institution such as
the Judiciary for them to understand even as thear Itases involving whether it is
persons living with disabilities or children. Ifethh have an opportunity to hear from them,
the decisions that come out of such courts haveatey impact.

As an organization, | am wondering whether or noti yhave had an opportunity to
interact and to bring awareness to the plight ob@es living with disabilities with the
Judiciary. If you have, can you give an exampl®mé case or two in which a decision
was made by the court; either a decision that witutfiat had no impact on the lives of
persons living with disabilities or where you faltd you were satisfied that the courts
really understood your plight?

Mr. Joseph Njenga: Thank you, Judge, for your question and also éaryomments. |
need to take you back to the Persons with DisasliAct; in Section 38, the Chief
Justice and the Attorney-General were mandatedrteeaip with rules and regulations to
enable persons with disabilities to participate Iwel court proceedings. Issues like
physical guide, provision of sign language and oHezessible formats like Braille and
probably removal of court fees that would be a &umy block to persons with
disabilities. Although this is a process that faseh quite some time, | know they are at
an advanced stage. However, | do not want to salylthave a case in mind that has
impacted or not impacted on the lives of personth wlisabilities, but | can briefly
mention that the Persons with Disabilities Act besated a National Development Fund
for persons with disabilities and you might haversen the papers sometime last year
that there was an injunction on this Fund and laistarian, following the injunction case,
the judgment made for this injunction on™8ctober, 2011 was a historical milestone
towards positively impacting on the lives of persamith disabilities. This is the only
case which | bring to your attention.

Commissioner Chawatama: Thank you very much. What do you think as a
Commission we can do to help hasten some of tingghthat, in your opinion, have taken
long to be implemented?

Mr. Joseph Njenga: One of the immediate things that the Commissiatsdo do is to
come up with a very strong recommendation thatetlvan be no healing unless all the
wrongs that have been committed to persons witabdises are put towards the right
direction; towards righting these wrongs. Urgenthe need to see a recommendation
compelling the duty bearer to start taking remedialsures so as to put persons with
disabilities at par with others. | need to giveeaample here and say that the first case of
HIV/AIDS was reported in Kenya either in 1981 of8%9 It took 20 more years for
HIV/AIDS related information to reach the personghwdisabilities. This is a vivid
example to show that persons with disabilities hagged behind either advertently or
inadvertently. To this end, we need to re-emphadiza&t we need very quick
recommendations to the duty bearer to ensure thiak gemedial measures are taken to
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put persons with disabilities at an almost equatll®r to create a level playing field to
ensure that their duly given rights are also acetrd

Commissioner Slye: Mr. Njenga, | want to ask you another question. &k trying to
find and have finally been able to find a copylué previous Constitution and while we
understand what the previous Constitution proviiedthe new Constitution in fact, has
improved the situation particularly with respectpersons with disabilities. Part of our
task is to understand historically the violatiohatthave occurred in this country. You
had mentioned specifically two different sectionghe previous Constitution. Section 34
and Section 82; and Section 82 as you have rigittigted out, prohibits discrimination
on a number of grounds, but it is silent on issudisability and persons with disabilities.
So, | understand the concerns raised by that sedtioSection 34(c) and (d), you said
that that it bars persons with disabilities fromngting for election.

So, | wanted to better understand that and maywel ibe helpful for others in the room
for me to just read those two clauses which arativelly brief. Section 34 concerns
qualifications for election and (a) requires tha@ person be a citizen of Kenya and at
least 21 years of age. (b) Requires that the iddali be registered as a voter in a
constituency and (c) says: - “He is able to spaak raot incapacitated by blindness or
other physical cause to read the Swabhili and Einddaguages well enough to take an
active part in the proceedings of the National Adsg”. Then (d) says: - “He is
nominated by a political party in the manner presd by or under an Act of
Parliament”. | wonder if you could just briefly ag@ds what in your view was the fact of
those causes and how they prevent persons witliliies from qualifying or being
nominated or elected to public office.

Mr. Joseph Njenga: It is good that you have a copy of that Consttutil would like to
specifically refer you to (34(c) where you havedé¢hat this person should be able to
read and is not incapacitated by blindness or d#mgrghysical incapacitation to read and
write Kiswahili or English. Whereas it is very cteshat Braille is a mode of
communication but the constitution not considerihgo be that, which is an open
violation of human rights. So, we need to cleadnpaentrate on (c) which could be used
to bar one from standing for any elective sedtogde | have made this clear.

Commissioner Slye: Thank you, Mr. Njenga, | have no further question.

Commissioner Dinka: Thank you very much, Mr. Njenga for your very deth and
extremely useful presentation of the challengemfathe members of your organization.
The Government has put in place some mechanismolo dfter the interest of people
with disabilities and to enhance their opportusitead welfare. In our tours throughout
the country, in some places, we heard that thelpédimng with disabilities are either not
satisfied with the effectiveness and the respongse of these mechanism or have no
idea how to access them.

My question is; what is your view on the effectiesa particularly the responsiveness to
demands and requests coming from persons with ilisd? Secondly, what is your
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organization doing to inform your members how toemss and get the necessary support
from these mechanisms? Do you do any kind of @diecation out in the countryside?

Mr. Joseph Njenga: Thank you Ambassador for your question. | neestant answering
your question from the reverse and | would stathwyour second question. Our
organization being a national organization also $@se limitations. However, we have
tried to reach our members and it is good to say dlr organization is a membership
organization so what we do as an organization risgaaise awareness to our members
and we encourage them to share information with tiker groups.

In terms of looking at effectiveness of servicesvited by persons with disabilities, this
is a thorny issue and it will vary from one speakeranother. However, what | need to
note here is that | need to take all of us backrtizle 8 of the Convention on the Rights
of People with Disabilities. In this Article, if weoked at it, we would realize that state
parties that are signed and ratified to this cotivanhave a responsibility of raising

awareness. So maybe what we need to do is liaide theé government and urge the
government to step up awareness for persons wahbilities. By so doing, | want to

agree that we shall be able to reach as many pasgessible. Thank you.

Commissioner Dinka: Thank you very much. My last question is how respam are
Members of Parliament or the executive branch biyoefforts of your organization in
order for you to give them information on your mearghip and the different challenges
faced by your members? How responsive are theguo ryeeds and how effective would
you say your lobby has been or is there sometliagytou would ask? For example, you
said you need certain bills to be fast trackedc@frse the Commission is going to look
at that very carefully but have you been able tweas some Members of Parliament and
tried to ask them to fast track these Bills and tWiave their responses been? Were they
responsive or were they not that responsive?

Mr. Joseph Njenga: As an organization, we have tried to lobby Memlz#r®arliament
but what we need to bring to the attention of them@ission is that in Kenya,
unfortunately, our Parliament has gone with agenBas example, when the ICC issue
was on, we lost track of all that was concernedhwilte implementation of the
Constitution. When we are just stretching towartisteons, most of the Members of
Parliament have been obsessed with the idea ofaignipg. To this end, most issues of
persons with disabilities though well raised bysoeis with disabilities, we have found
our issues escaping through the window.

What we need to say to the Commission is that wednto make a strong
recommendation to ensure that Parliament treatgsssf disabilities as issues of human
rights. | know issues of disabilities have not beensidered much but | want to give a
very good example. If you look at our statement ohéhe issues that is in the Persons
with Disabilities Amendment Bill of 2011 is the issof dealing with the retirement age
for employees with disabilities. Speaking to tlssue, | wish to draw the attention of the
Commission and probably refer the Commission toHA&SARD of 19" October 2011
where the issue of retirement age of persons vigibdlities was discussed.
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As an organization, we laud the efforts of Memhr®arliament on how they discussed
the issue. Whereas the Minister concerned felt thate was no need to raise the
retirement age for persons with disabilities, thenibers of Parliament felt that the
concerned Minister was contravening a law that b# understood. At the end of it, if

you look at the HANSARD, the honorable speakerh&f National Assembly directed

that the Attorney-General advises the Minister omw o effect this issue. At least we
also hope that when the Amendment Bill is laid lom table of Parliament, they are going
to expedite it as issues of human rights. Thank you

Commissioner Dinka: Mr. Joseph Njenga, | thank you very much for yprasentation.

Commissioner Shava: Mr. Njenga, thank you very much for your preseaotat My
name is Margaret Shava. | have a question and alsmomment. First, is your
organization an NGO?

Mr. Joseph Njenga: Yes; my organization is a non-governmental orgaion registered
under the Society’s Act.

Commissioner Shava: Your document is very comprehensive and very cleed
specific. | would like to commend you on your prsgéion. You have made a lot of
proposals as to amendments to the law and govetrpoény. My question is; what do
you think is the most effective mechanism to adslteese concerns to the Government
of Kenya because as you have pointed out, thereaai@us organs that are dealing with
various aspects related to persons with disalsfiti¥ou have the national council, the
fund, the quality commission, the Kenya Nationalntdun Rights Commission and, of
course, the Non Governmental Organization such assglves and your document
brings out the difficulties in the coordinationaidf the efforts and the danger that some of
the issues will fall through the cracks.

Do you think that it will be important to have a chanism that is entrenched within the
government structure that would oversee implemiamtagiolicies and laws dealing with
persons with disabilities; a mechanism that coutshitor progress of the measures taken
to see whether in fact they are contributing to leoretion of the situation of persons
with disabilities and also to make proposals toegoment to which government would
listen simply because of the stature of such mash#&Do you think it is important to
have a mechanism entrenched within government fiectefely coordinate on these
issues?

Mr. Joseph Njenga: Allow me to answer your question in a manner thifitenergize
this crowd where sugar levels have gone down.d&yol was to go to Parliament as a
Member of Parliament, | would look at the Persorith Wisabilities Act which creates
the National Council for Persons with Disabilitiaed propose an amendment which
would make the National Council for Persons withsdhilities a fully fledged
constitutional office. By so doing, | would be posing mechanisms that would
implement the according of rights for persons wdikabilities and probably create a
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constitutional organ that would advise governmemthow to implement most of the
things that you see in our document. If that carbeotone, then the other option would
be create a fully fledged department of disabiiitya Ministry or altogether create a
ministry for disability. Basically what | am saying that the next government needs to
upgrade disability either to a ministerial level oreate a fully fledged disability
department that would work closely with the Natior@ouncil for Persons with
Disabilities so as to implement the rights givenpysons with disabilities and ensure
that these rights are not taken away.

Commissioner Shava: Thank you Mr. Njenga for that very good answewaduld just
like to share a small story and I think it is sonmeg which many of us are guilty of. |
have witnessed women who are in the throes of loinitd and then there are nurses
speaking about the potential for disaster, periibpse is something happening to the
baby. They speak as if this woman cannot hear Isecghe is in the process of giving
birth. | think sometimes many of us approach pesseith disabilities as if they have
other sort of problems which they do not have, gredexample | will give is of me. |
was on a bus in a city called Leeds which is inUlleand the situation there for people
living with disabilities is much better than it fer such persons in Kenya. When the
buses arrive at the bus stop, if they notice thertet is a person who needs assistance such
as a mother with a push chair and a baby or a pevbo is using crutches, the bus has a
way of descending to the level of the pavemenhsab the person can easily climb on to
the bus. Persons living with disabilities are atdego about their business in a very
independent manner.

| think that in Kenya, we sort of have the tendeatyiewing such persons as if they are
helpless. | was guilty of that offence myself asdd to assist such a person off the bus
and | got a very rude response and he was extreofidgded because he did not need
my assistance to go about his daily businessnktivhen | look at the provisions that we

have in this country, they all look very pallative.

They are not measures which are there to empowat l@ast the empowerment is not
happening in the way that is envisaged. They dkintaabout a council that does not

seem to have a lot of political clout, power, furglior anything to make a difference.

When we have been out there in the provinces alhawe heard is how people apply to

them for money. It is more of an aid mechanism. $ame thing applies to the fund.

However, where is the mechanism that makes peoplerstand that a person who has
something not fully functional about their leg, abmeyes is not a person to be pitied or a
person who needs aid? They just need an environthanenables them to operate and
achieve their full potential just like any othemhan being.

So | just wanted to share that story and thankwssy much for your presentation.
Mr. Joseph Njenga: Thank you Commissioner. In response, | want totsay things;
one, we shall have a very good country when we atchave laws that are abundantly

cautious. My friend Commissioner, who is a judgd| tell you our country will be a
very good country when the laws of our country moe what we call in Latirabadante
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cautella. This means that the laws are sort of protectivee Ginthe laws that are very
abundantly cautious of course without fear of caditttions is the Persons with
Disabilities Act. | want to agree with you when Wwave a law that can bite or cut, we
shall be a very good country.

The second and last thing | would like to talk ahgou have already talked about it. |
personally once have faced what you have saidnt weasort of share with you that three
weeks ago, in a bus here in Kenya | was seatedtaextady and when my phone rang |
realized this is a person | do not want to speait that time. So, | held the phone on my
hand and the lady just told me, “Let me pick it you”. In her mind she thought | do not
know how to pick my phone. | was quick to tell h8dnfortunately, my phone is so
complicated, you cannot pick it”. | want to agreghwyou but basically, say two or three
years ago in this very room sometime in May 2009atde a very powerful statement. |
want to end my presentation with the same wordsd. s

| told a crowd that the best insurance policy yan take and the best insurance cover
you can take is to plan for disability. This is @ese you do not know when it comes and
you do not know where it touches. Some of my freesdated here will tell you that
disability is a club and anybody can join it anctotirse join it at any time.

The Commissioner has talked about public transportaas a historian | want to take
you back to the 1960s. When we were doing away hitses, we never thought about
persons with disabilities. Theatatus you see plying these routes today could be very
inconsiderate about persons with disabilities. 5@ nutshell | want the Commission to
consider this a very serious and gross violatiorhwman rights. If | cannot access
transport or a building on account of my disabjlitys gross human rights violation.
Thank you.

The Acting Chair (Commissioner Namachanja): Mr. Njenga, thank yoty veuch for a
very enlightening dialogue we have had with yousT®ommission is going to benefit a
lot from the recommendations you have given ugvielmo question for you.

Ms. Nancy Kanyago: Commissioners and members of the public, we argyréa our
second speaker. | would like to welcome Phoebe Ngiagho is the Director for the
National Council for Persons with Disabilities.

I will refer you to your folders and the letter wivitation that we sent to the council
which was to provide a guide on the issues the @bnaed to shed light on.

Ms. Phoebe Nyagudi: The Chair of the Commission, Commissioners prelsere today,
distinguished guests and my fellow persons withhilgies who are here, good morning.

| want to say that we are very grateful to be hibig morning. | want to acknowledge the
good work that is being done by the Commission. &k happy that as persons with
disabilities we have also been given this oppotyuioi come and give our views. In brief,
| want to talk about the National Council for Persavith Disabilities.
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The National Council for Persons with Disabilitiegs established in 2004 after the
enactment of the Persons with Disabilities Act B02. This Act that established the
Council has objectives and these are being implesdehy the National Council for

Persons with Disabilities.

One of the objectives is to promote and protectritiets of persons with disabilities, to
provide for the rehabilitation and achievement qgualization of opportunities for
persons with disabilities and also to establish Naional Council for Persons with
Disabilities.

The Council is a State corporation and it is urttlerMinistry of Gender, Children and
Social Development. It is run by a Board of Direstavthose members are drawn from
various organizations of persons with disabilitiesy Government Ministries, the Office

of the Attorney-General and the Federation of KeByeployers (KFE). The Council is

headed by a non-executive chairman. The current ch#r. John Khalake. The day to

day activities are managed by a secretariat.

The Board is charged with the responsibility tonfatate policies geared towards the
realization of opportunities for persons with didiibs and to ensure that they are able to
access education, employment, advocate for nomhgiis@tion. They fight for persons
with disabilities to have access to all the sewitteat are being provided for every other
person, particularly access to all information, §ibgl environment and technology.

| just want to give briefly some of the few prognaes that we have. These programmes
help us to implement the Act. One of the thingd tha do as a council is to create a lot
of public awareness on disability. As we do this algo create a lot of awareness on
national, regional and international instruments iBsues of disability and the
Constitution of Kenya.

Secondly, we also build the capacity of disablesqes organizations and persons with
disabilities themselves. This we do to help us onitoring the provision of services to

various persons with disabilities. We, as a nati@oancil, are a national institution but

for us to reach the people outside Nairobi or ottigées, we have to build capacities to
these disabled persons organizations to help usoimtoring the services that are either
reaching our people or are not accessible to them.

We also do registration of persons with disab#itieThere are organizations and
institutions that provide services to them. We dis because we want to know where
they are distributed, the types of disabilities @he challenges they are facing so that
when we come up with programmes we are able toeaddhe various challenges that
they have.

The other thing that we do at the moment is to adi@and train the public and private

sectors on disability mainstreaming. We are tallofglisability mainstreaming because
we feel that as one organization or one Ministrglmarge of disability, we may not be
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able to provide all the services that persons wiigabilities require. Therefore, we
advocate for disability mainstreaming so that ev@ganization, Ministry and institution
should be able in their core functions to ensua the services that they provide to the
public are also accessible to persons with digasliThat is why we went a notch higher
to ensure that disability mainstreaming was inatude the performance contracting
guidelines so that every year, every institutiost igns a performance contract must tell
what they have done for disability. We have giveant what we expect them to do.
Some of the various things we have said are thatyant our persons to be employed.
For them to be employed it has to be in your pentorce contract. At the end of the year
you will tell us; how many did you employ? We wahe working environment to be
made accessible to persons with disabilities. Watvisformation to be accessible to
persons with disabilities. If you are giving oubbhures that you give to the public, how
are you addressing and how are you taking carersbps with disabilities?

In the performance contract, the other issue thedised is that we want members of staff
to know how to handle persons with disabilities. ais disability? How can it be
eradicated? What can we do about it? Those who &lavady got the disability, how can
we take care of them? Those are being addressedisbiility mainstreaming in the
performance contract of every institution.

We also do social protection and this is partidylém persons with severe disabilities.
The former presenter has just talked about thediisaAct and has also indicated that
the Act which established the Council also esthblisthe National Development Fund
for people living with disabilities. Under this Fdinwe get money which we use to reach
persons with disabilities in this nation. One oérthis to give cash transfer to people
living with disabilities. These are people who nexde throughout the day, 24 hours
because of the nature of their disabilities they ot able to do any other thing. They
cannot be trained. They cannot access any empldymbarefore, they must be given
allowances to enable them live a dignified lifeaTts part of what we do at the Council.

We also empower our people economically. We reqaredtadvice them to be in groups
which are well defined and well organized, registeand we can give them funds to
enable them undertake their enterprises. We algoeiqe assistive devices particularly
wheelchairs, tricycles, white canes and all thésegs are provided at the National
Council.

We improve the infrastructure particularly in leiagn institutions and we provide

equipment to enable learning to be easier for persadth disabilities. Also for persons

with disabilities who are unable to pay their sdhfe@s or college fees, we provide
scholarships. So, in essence, those are the magngonmes that we run at the Council.
Actually, as we do this, we try to implement theddas with Disabilities Act. We also

try to implement the Constitution and what it sagout people living with disabilities.

We give equal opportunity to people who deserveithe

Before | forget, we also provide recommendationgdsons with disabilities who are in
employment or who are in receipt of any income éoglven tax relief. This is given to
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persons with disabilities to mitigate the effectsdsability. You may wonder why we
advocate for tax relief but we are saying that vemd services to be given to us.
However, for us to be brought at par with everyelse, we should be assisted to be able
to take care of the cost of disability. As you sawhen | came in here, | did not come
alone. | came with somebody to assist me. Thereforeeed extra finances to help
somebody help me to come and do what everybodystsgng.

Apart from what we are doing at the Council, | haventioned that we have the Persons
with Disabilities Act. If you look at this Act, itame into being in 2004 although it was
enacted in 2003. Although it came into force in 2000t all the sections were
operationalized particularly those sections thalresised very key issues to persons with
disabilities; the issue of accessibility, accessh built environment, public transport
and information and communication. Those sectioresewnot gazetted until 2010
although the rest of the Act came into being in20that was a weakness of the Act.

Again, we are saying that gazettement of the vargections of the Act in phases has
denied persons with disabilities opportunity toogniheir rights as spelt out in the Act
and even in the Constitution. Your rights shouldlme®given in phases.

The other weakness that has been noted in thesAtttat it gave the Government the
leeway to implement the rights subject to the amlity of resources. We are saying that
there should be absolute commitment whether thereesources or not, people should
enjoy their full rights.

There were also some fundamental rights that wetréncluded in the Act. For example,
right to life, representation, liberty and securdf the person. It had nothing about
women and the girl child. All these things were spelt out in the Act.

To address all these, the Act is being amendedduige for a more comprehensive
protection to persons living with disabilities. dloing that, we are also aligning it to the
UN convention and also to the Constitution. Sogeseace, that is what | wanted to say
but | want to have some recommendations to makeenWte look at the Constitution
that we have now, we are talking of two types o¥egaments; national and county
governments. We know that when the structure vellrbplace for people to move to the
counties, we recommend that we know that the Nati@ouncil will share its resources
with the county government. It will also play thaévesory role that it is playing now and
to formulate policies for people with disabilitias the county level. We are also saying
that we recommend that the Council will be abldatdlitate the implementation of the
Act as amended and ensure that any legislationuiated at the county level will be
disability responsive. It will also facilitate tieansfer of funds to the county level.

We also advice that any devolved funds that we ldiaven there should also be put aside
to cater for issues of disability and concernsiséblility.

We also expect that at that time when we would tbéhe counties, the Council will be
able to track and audit all the county legislationensure that they comply with the
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Constitution and that the requirements of persoits disabilities will be well spelt in
them. So in essence, that is what | wanted to say.

Ms. Nancy Kanyago: Thank you Phoebe. With the permission of the Chaiuguld just
like to ask you a number of questions. | will askrh together and then you can respond
at once.

We had requested if you could provide informationyour annual budget, for example,
for the last year and give us a recommendationhather the request that you made was
funded or what proportion was funded.

The second question is that the Council is curyamtder the Ministry. | do not know as
par the amendment of the Act, have you made recomations that you become an
independent parastatal or would that not be usefuhe Council?

In terms of capacity, the Council falls under thmistry of Gender, Children and Social
Development. We know under that Ministry there atgldren officers and gender

officers. | am not sure if there are offices whadal specifically with disability. You can

answer to the best of your capacity. We have idvitee Ministry and so we hope they
will also be able to shed light on that.

On the issue of accessibility particularly in terwis physical accessibility, are there

guidelines that have been prepared to inform whathe the construction industry and

Government offices on what exactly is the standardaccessibility and who monitors

that, is it the Council or the Ministry? If | given example our original venue for this
meeting was at Charter Hall and there was a rumpdbicles and wheelchair access but
it was a very steep rump. Who monitors those stade there stands or are people
supposed to construct based on their own knowledty@® the Council involved at all or

not in the national population census? Do you, &ancil or the Government, have a
census on the number of persons with disabilities?

Finally, you mentioned something on the employnaed tax relief. The tax relief is for
persons with disabilities. What about for familigsat are supporting persons with
disabilities, for example, a mother, father or &eotcaregiver who is earning an income?
Is it only for the employed or also for self-empal? Is that something people are only
able to access in Nairobi or you can access it ev&sumu and Mombasa? You have to
go to the KRA offices for tax relief. What are ya@commendations on that particular
issue?

Ms. Phoebe Nyagudi: Thank you for those questions. May | start with tast one,
please?

Tax relief is for income that is received by anygoa with disability whether this income
is from self-employment or on your employment. Tisigiven to every person that has
income throughout this nation. Formerly, we fouidk tprocess to be very long and
cumbersome for one to be given that certificateerfgvody had to come to Nairobi, get
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assessed and be given tax relief. We were ablerisutt with the KRA and they were
able to decentralize some of their services sodbajpeople in the regions were able to
access the services through the KRA in their region

This is only for persons with disabilities. Howeyvee also know we have our caregivers,
parents who are sometimes paying a lot of mondyuio drugs for their children. We
have been consulting with KRA on the same issuavéyer, the feeling of KRA is that
the Government should look for other ways to corsp&nparents but not from the taxes.
They allege that these taxes are given to a pessibndisability to mitigate the cost of
disability. So giving it to a caretaker who is reoperson with disability is a bit distant.
Now they are calling upon the Government to lookvi@ys to take care of that. They
also understand that these parents are putting lot af money to ensure that their
children are well taken care of. That is their wastd we have discussed it with them.

The other issue that has been raised is on thaigehsvant to inform the Commission

that the National Council was involved in the 20@8ional census at the level of where
we came up with the questions that were to be asiken people went to the

households. We went to the level of training thameerators. We trained them on how
they should approach the question of disability.

One thing that we must agree on is that people tieiednceal their people with disability
or children with disability. It is an offence evanthe Disability Act. It is punishable. So,
when you start talking about disability, peoplerdi want to give the correct position.
So, because we wanted to know the exact numbeersbps with disabilities in Kenya,
we trained people but at the end of the censusjuh®er that came out, to us, it was not
accurate.

According to the Census of 2009, persons with disias in Kenya were only 1.33

million or about 3.5 per cent of our population,igthwe think is not the correct position.
In most countries now, according to the World Hedlirganization’s estimation, the
population of persons with disability should be @ cent. According to the report that
we got last year from the World Bank, this figureanis going to 15 per cent but in
Kenya, what did we get? We got 3.5 per cent.

So, we felt that this exercise may not have beeredeell. | remember, in my own case,
when the enumerators came to my house, nobody as&edhether there was anybody
with a disability in the house. When | asked thédave you finished?” They answered
“Yes”. | asked them why they never asked me thisstjon, and | knew what they were
going to say. “We did not ask you, Madam, because can see that you have a
disability.” | told them: “It is wrong. What if thee is somebody else in the house that also
has a disability? You must ask because there dmikbmebody else. Even by looking at
me, do you know the type of disability that | have?

So, we believe that the exercise was not done Well have asked me whether we go

out of our way to also carry out our own censuse @ing that we must appreciate is that
census is a very expensive venture. That is whyamed to ride on the national census.
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So, we cannot hold our own census, but we depertdeofsovernment. We said that we
wanted a repeat of the census of persons with illtsed What we are doing at our level,
as | said, is registration of persons with diséibdi We have moved to every county to
carry out registration. By doing that, we have hesitout to a very small percentage. We
feel that there is still a lot of work to be dorm s to be able to establish the real
population of persons with disabilities in thisinat As a Council, we are looking for
partners to work with us.

The other question that | was asked is on our hudget year, we got both Recurrent
and Development funds. For Recurrent, we had Ksh#Bin and for Development, we
had Kshs250 million. This comes to around Kshs28bom This is against the Kshsl
billion that we had requested for. So, you canteaéwe did not get the funds that we
needed. With the money that we requested, we wdatdd a census in at least a portion
of the country. We wanted to do it in piecemeallum finish. The Kshs250 million that
we got was given to us to establish the Nationaldigpment Fund for Persons with
Disabilities. This is a flagship project in the Mis 2030.

So, when we talk about the budget, we are far belbat we normally request for.

As | mentioned, we are under the Ministry of Gendhildren and Social Development.
We are a State corporation. We employ our own .séajhin, as we mentioned, because
of under-funding, we cannot employ all the statittive require. So, again we do this in
piecemeal but we are independent. We are a Staperation. We have our own seal.
We can be sued. However, even if you are indepeéngen cannot be fully independent.
You must belong to a home. Even us here, when eé@mn in our families, there comes
a time when you have your own home but still yolohg to the family of your parents.
So, that one does not really interfere with ouepehdence.

It has been mentioned and it is known that underMimistry, we have the Gender and
Social Development officers throughout the countye also have the Children’s
Officers throughout the country. We do not havec#peofficers who handle disability
issues. | want to tell you that we are well placedhat Ministry because we use the
services of these other offices up to the groundll® help us reach our persons in the
regions. In fact, before the establishment of tlairi@il, it was the Gender and Social
Development Officers who were handling issues sébiilities.

Formerly, | was a District Gender and Social Depsaient Officer. Before the Council
came into being, the work of the disability wasmgpon and it was under the Ministry.
So, we are lucky to be under them because thelyedpeng us to do our work out there.

Presiding Chair, you also mentioned the issue oéssibility. This is a very thorny issue
for us, persons with disabilities. As | mentionadiy presentation, when you look at the
Persons with Disability Act, there are issues thath on accessibility. The sections that
address accessibility in the Act came into beinganuary, 2010. So, you can just read in
the Act that buildings should be accessible; pulbtensport should be accessible;
information and services should be accessible. Mewewe could not enforce that
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because it was not even part of the law until Jan@910. So, it was difficult. We were
ready but we could not enforce it but Kenyans abdyalll just started adjusting their
buildings and making them friendly to persons wvdigabilities.

So, when we come to the issue of guidelines on ¢tmwstructions should be done, how
the ramps should be made, how the washrooms sheutthde accessible and friendly to
persons with disabilities and how the ramps athihe stages should be done; it is now
that we are coming up with a policy. We are callinthe “Adjustment Policy”. Under
that policy, we are spelling out all the guidelim@show this should be done. So, it is not
in place but we are working on it.

People have given us ramps and sometimes we casadhem. It is dangerous. Some of
us have used them and we have fallen on our whadedctso, that is a big gap that we
still have to fill.

You also wanted to know who monitors accessiblityyou look at the Persons with
Disability Act, it is the National Council that shid have inspectors to monitor the
accessibility of buildings to persons with disai®k. So, again, this issue is going to be
handled in the policy that we are coming up with.

Who provides the standards? As | told you, we araicg up with a policy but we are

working very closely with the Kenya Bureau of Stard$. In fact, there is a standard
they have developed that they are almost dissemgntd the public on accessibility. So,
we are not doing it alone. We are doing it withestitakeholders.

| believe | have answered your questions, PresiGimajr.

Ms. Nancy Kanyago: Thank you, Phoebe. | will now hand you over to the
commissioners, in case, they have issues for datidn.

The Acting Chair (Commissioner Namachanja): Thank you, Madam. May can
ask all our questions. You can write them down tieth you can respond later.

Yes, Commissioner Dinka!

Commissioner Dinka: | would like to thank Phoebe for the representatit has been
very clear and very straightforward. Your answer th® Leader of Evidence is
satisfactory. So, | have no further questions.

Thank you very much.

Commissioner Shava: Madam Nyagudi, thank you very much for your présgon. It
has helped me personally to see a bit better h@vQbuncil operates, the kind of
challenges that it has, its mandate and how faast spread. | have two brief questions.
You said that the Council’'s Board includes représt@res from the Office of the
Attorney-General. | was recently in one of the daptnotels in Nairobi for a meeting.
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The last time | was in that hotel, when we tookeak and went to the rest rooms, | was
horrified to see one of my sisters, who was using/heelchair, had to get off the
wheelchair and sort of crawl along the ground,hsd she could access the washroom. |
remember that really horrified me.

| was at the same place again this week, and theg done a beautiful refurbishment
but, again, there is no access for persons witibdises. So, would the Council, together
with the Office of the Attorney-General, contemplatndertaking some sort of public
interest litigation to show that this is a serigssue, and that people must make such
provisions? That is my first question.

Secondly, you said that you have contributed toitgrovement of the infrastructure,
particularly in schools, in order to enhance ttereng of children who have disabilities.
I wonder whether you could speak more about that say in what way you have
enhanced the infrastructure.

Those are my two questions. Thank you.

Commissioner Chawatama: Phoebe, | do not have any questions, but justioencend
you for the work that you are doing and, maybejust inform you that one of the
concerns that we have had is the failure for seevand finances to reach the people it is
intended to reach. You would have to really lookhat system that you have put in place
and, from time to time, be able to check just tisayourself as a national body that all
that you are doing is reaching the people whomigptend to reach to benefit from the
very hard work that you are doing. Thank you verychfor coming and speaking to us
this morning.

Commissioner Slye: Madam Phoebe, | also want to thank you for yo@sentation of
the work that you have been doing. | have one qgigkstion. You mentioned that you
requested a budget for last year of Kshs1 billind gou only received about Kshs280
million. I gather that Kshs250 million of that mgneent into this Fund. So, you actually
got Kshs30 million. You mentioned that you had veanto do a census, which you could
not do; you could not employ all the staff that yoeed on a regular basis. | am just
wondering. Are there things that you can recalt e had put in the budget but then
you were not able to do them because of the smatheunt of funds that you received?
Were there things that you were unable to do becatishe amount of money that you
were given?

Commissioner Farah: Thank you, Phoebe, for your good presentation.ildAgas my
fellow commissioners have said, we have been mawngd the country. We have gone
to all the 47 counties where we held hearings. dstrof them, what we have been told is
that they are registering all the persons who aigabied, but they have no
communication from the National Council. | cannt#rbe you so much because the Act
was just passed the other day. If you ask for K¢hili®n and you got Kshs250 million,
assuming that you keep half of that sum for yoweseht the national level, you will have
almost Kshs100 million to disburse. If Kshs2 mitlis given to every county, it comes to
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Kshs94 million, which is almost Kshs100 millionwant you to confirm whether that

actually happens. This is because people down thegereally trying to organise

themselves in order to help themselves but theg lh@en crying in our hearings that we
have conducted that they do not get assistancetfrertop.

Thank you very much.

Ms. Phoebe Nyagudi: Thank you, commissioners, for those questionadeleallow me
to start with the last one.

It is true that our people always complain that mever reach them. Some of those
complaints are justified. As | have told you, we aiot even able to access some areas.
We do not have strong vehicles to enable us reacte @reas of this nation but we are
doing our best to find ways of reaching them.

When it comes to the money that we received, tHes82 million that we received was
for administration and recurrent expenses; Kshs@8llon was to go out. It was only
meant to go to projects and to help persons wehhiiities. However, because this was
the first time that the money was provided, we teagut structures in place. We had to
find ways of how we were going to do this thing &ieéxe we must also be very careful on
how we give out this money.

Also you know that we are a national institutionthout staff in the field, we rely on our
Gender and Social Development Officers and thed@dml Officers. So, the first thing
that we did was to train these people and tell them we intend to reach our people.
We had to come up with guidelines. Once we devejoplelines, they have to be
validated by the stakeholders. It took a bit ofdifor us to start dishing out the money.
This money went out on first come, first servedifaSo, we went to the Press and told
people what we were doing and what we expectetevht We sent out forms on how to
access the funds. So, people who got the formsewratk to us and we sat down as a
Board and decided whether we could give the moméyponot.

Even before we give this money out, we must tragsé people. We must know what
they want to use this money for. We must come up WioUs that we sign with every
person who gets this money, so that we are acdolentd/e want to see that this money
does not just go there and it is utilized witha#Jing any impact on the lives of persons
with disabilities. So, we are still putting structs in place, training our people and doing
all that.

Later on, we changed that strategy. We have dec¢hdgdve now go as per constituency.
So, we plan that per constituency, we will neednsmh money. We request the GSDOs
to forward to us projects that should be assidisen if they forward the projects, the

projects are very few in the constituencies becdlisemoney is not much. So, if they
have complained that they have not received mohkgpw that some of them should

say that they have received it. There are somehalie received the money however; the
majority have not received any money.
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When it comes to the customs that | talked aboet,ane giving Kshs2, 000 to every
household in every constituency. We started wittp&fsons per constituency. We then
went to 20 persons per constituency. By the entthisffinancial year, we have planned
and we have money to reach 70 households. At le@sgre in every part of this nation.
So, that is how we are working. We are trying t@iave on our structures. That is how
we reach our people out there.

The other question that was asked was on the nibia¢yve received. We had requested
for Kshsl billion but we only got Kshs285 milliowe wanted to carry out a census in
maybe two provinces in a year and move to othevipces. We were not able to do so.
We also wanted to buy some strong vehicles to enablreach every part of the nation
but we were not able to do so. We wanted to tr&opfe on how to handle issues of
disability in every constituency. That is capadityilding. We were not able to do all that
but we did it per province, and not per constityerwe had to scale down some of our
activities.

We wanted to employ staff, so that we have ouresgmtative in every area of the
country. We wanted to hire offices for them in thoareas and get means of
transportation for them, so that services couldtmeight down to where our people are.
We were unable to do so. That is why, given thewrhof money that we got, we were
unable to do all that we had planned to do.

The other question is from Madam Commissioner wtamted me to talk about the
infrastructure and what we do. | mentioned that ohehe things that we do, as an
institution, is to improve on the infrastructureterms of making the environment where
persons with disabilities learn more friendly, apecifically make accessibility friendly

to them, give them equipment to enable them tonleeell. So, we have been able to
support Kenyatta University because they do a dotpersons with disabilities in all

categories of disabilities.

We have supported Moi University and Bondo Uniugr&ollege. We have gone to
these institutions. Our people are there but tmeygaing through hell. So, when we give
them money, we tell them “This is what we want yowdo to improve the environment
for them”, so that if you are on a wheelchair like, you can access everywhere. If you
want to use a washroom, it is accessible to youitasdiser-friendly. Those are some of
the things that we do in infrastructure development

Madam Commissioner, the first question you askesl atmut---

Commissioner Shava: It was about public interest litigation. Is it sething that the
Council can undertake? Can it take a case to esuttsay in this particular case, this is
what has happened and it is against the law, sauan the judgement comes out, it can
serve to help people to be aware that the Governimam longer tolerating failure to
observe the standards set? Is there a case likgath@an consider taking to court?
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Ms. Phoebe Nyagudi: Thank you, Presiding Chair. We have not taken adylio court
but we advocate for the rights of persons with ldlgees. We have come up with some
regulations that we did together with the Officettué Chief Justice and the Office of the
Attorney-General. They were supposed to gazetteefpalations that could have helped
us in addressing the issues that you are raisiogie8ow, those two sets of regulations
have not been gazetted. It is not very easy toempht them but we will still fight for
our people. We will still approach the Office oétAttorney-General to raise the issues.

Commissioner Shava: | can respond quickly to your statement. A humightris not
something one is given. It is there because oaehisman being. | have found that where
people fail to observe those kinds of rights, somes it is necessary to pick up a big
stick. | speak from my experience. My backgrounthvg, and we have done this a lot at
FIDA in the search for global human rights in thedifocal environment of the 1990s, and
also on specific issues relating to human righteatTs how then the space opens up. So,
I would recommend that you consider that as an @eince the Chief Justice and the
Attorney-General are being slow in helping you ritpiement the observation of your
rights. | would recommend that you consider whetheh an avenue might be helpful to
your course.

The Acting Chair (Commissioner Namachanja): Madam Phoebe, we aesosuch a
session to inform our audience on very key inforamat Maybe, you can use this
opportunity to inform the public where your officase situated and how your offices
could be reached. | am sure that after these hg=aryou are going to have so many
people knocking on your door.

Ms. Phoebe Nyagudi: Presiding Chair, | want to take this opportunibytell all of us
who are here, particularly persons with disabgitiegho are here, that we, the National
Council; are here to serve persons with disalslitte protect and advance their rights.
We are based on Waiyaki Way, just opposite ABC €l&Fe are adjacent to the army
barracks. If you are coming from the direction daifdbi School, you will see our gate.
So, it is very easy to access us. The only problMamhave is the highway. It is very
difficult for persons with disability to cross M/e have been consulting with the people
concerned with the highways. We want a tunnel teteeted for us so that despite the
disabilities that we have, we do not get more difities because of that road when it
comes to getting services. We have a website, wikighww.ncpwd.go.keKindly, visit

it. There is a lot of information you can get fronere.

The Acting Chair (Commissioner Namachanja): Thank you, Madam,Herinformation
you have shared with us and the public. We wishalbthe best in your work. May God
bless you.

Ms. Nancy Kanyago: Presiding Chair, commissioners and members ofpthsic, the
next set of speakers are going to speak about #xgieriences from the caregivers’
perspective, especially in working with people wilsabilities. You have two of the
presentations in your folders — the first one figim Shiroko and the other one from Iva
of Econ Tutorials.
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So, | will ask the speakers not to repeat things tave been said before. You have 15
minutes at most to make your presentations. Yougik your three presentations after
which the commissioners will ask you questions.

Mr. James Shiroko: Commissioners, my name is Mr. James Shiroko. laakenyan
parent to a 25 year old young adult who is deafldimdi. | represent the constituency of
parents and families. Since many issues have glieaeh raised, | will go straight to the
main points. My first point revolves around thetfttat as we speak right now, we still
have many persons with disabilities who have nibtheme to access any service. Even
after trying to receive some semblance of sentlegy still have to go back home for life-
long care which has to come from their family mersb&ly conservative estimate which
is backed by a number of United Nations documenratit is estimated that probably
between 1 and 3 per cent only of persons with disahave ever left home to access
any meaningful service. My biggest question is; rehis the 98 per cent? Most of the
information that we have received from my two cafjaes who have made earlier
presentations show where we would like to go orbog,if you look at it critically, they
have just addressed the 2 or 3 per cent only.

If I were to be very radical and if | were to bevgn all the powers, | would say that we
should change all the literature on disability katteverywhere where it is mentions
“persons with disabilities”; we should be able &y Spersons with disabilities and their
families”. If that was sneaked in all the existilegislation, probably most of what |

would have liked to say here would not have ari€éme of the recommendations that |
wish to immediately make is that families in whigérsons with disabilities reside need
to be recognized as important stakeholders inngtilatives for service delivery. They

need to build capacity so that they are able toemakneaningful contribution on the
negotiation table so that they are not excludedisaoriminated against.

My second point has to do with abuses, human riglotations and injustices. There are
a lot of atrocities being perpetrated in famili&ost of these families are perpetrating
these atrocities without being aware. We have thiaseilies where persons with

disabilities have undergone sexual abuse. Someomer&ith disabilities have been
tabulated and sterilized against their wishes ayainat their knowledge. All these are
atrocities to persons with disabilities. They wopldbably not be there if these families
build capacity to be able to understand what thieydaaling with.

The issue of poverty has been mentioned. There |t af literature about poverty
alleviation and eradication. We are saying thatdeenot see specific programmes that
target persons with disabilities as an importamgsnt within an already marginalized
sector that requires specific attention to addnesgerty. The relationship between
poverty and disability has been explained.

My next point has to do with access to basic edoicatVe have a lot of literature or very

good sounding addressing education in this cou@ne of the common expressions we
hear when education is being talked about in thismtry is how much money has been

TaifaHall, KICC, Nair obi 24 Thursday, 16" February, 2012



pumped there in terms of billions but we are netrsg the trickledown effect to persons
with disabilities and their families. We still hapelicies that are very good on paper but
very difficult to convert in practical terms. Undeasic primary education, a child needs
to go to the nearest primary school to where hieless As we speak right now, we still
have many learners who must go to specialized $e€hdbey need facilitation to access
transport and be able to access those schoolseWtalr counterparts are able to go to
school for free on foot, our Government requests fdmilies to chip in something to
supplement for boarding fees and other school $e\As families, we are left wondering
whether these children belong to us as individaathey are Kenyans.

| have an example. We have a day care centre hdfdimani School for the deaf and
blind and a parent has to spend close to Kshs1peb@ay to be able to take the child
there. How does this parent compare to the couatievghose children have gone to the
next school where they reside? | do not want tonsagh about the quality of education. |
think we do not have enough time. We keep most@ichildren and take them to school
because they are not able to access routinely raddeation curriculum. They need
specialized curricular to address them as indivguéou are likely to find very good
papers addressing issue, this but the practicafity is that you will see very little in
terms of transformation of that child.

I will skip the issue of health but I will just megon that in a situation where we have
extreme poverty and persons with disabilities hawe been left out, some disabilities
require constant healthcare. They have suffered af trauma and psychological pain as
they attempt to access medical services. As | spighk now, we lost one deaf-blind
adult. She is an albino and cannot hear nor seejuUshsuccumbed to her complications
at KNH. When people tried to write eulogies aboet, lit is said that she had challenges
like raising bus fare to access a medical faciBge misses clinics because she cannot
make it to the hospital.

| have a small case on access to justice. | hagkeat who got involved in a road
accident in 2003. He is deaf and blind. The case iw&akamega. | have also provided
case reference number. The case is still going rah the latest direction from the
magistrate is that the perpetrator who knockedwas displaced during the post-election
violence and he cannot be traced. The court regdabe complainant to look for that
person and bring him in court. That case is stillewen now. We have also had cases
which end up on extensions due to technicalitidse Justice system can be a bit
complicated. One or two occasions when he goesud,che needs an interpreter. You
can find that the magistrate has not been inforr&ed.the magistrate adjourns the case
because he is not aware that there will be angre&sr. Mind you, time and money has
been spent. Family members usually come out tglihat person to the court premises.

My last point will be on tax exemption and taxationgeneral. The laws that exist are
converted into procedures for you to be able tessdhis. Some of these procedures
have made access to the privileges that have been dlifficult. | will give some
examples: One of the requirements when one is iimgora car, one can get tax
exemption. The law requires that the person wittalility must have a driving licence.
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As we stand here right now, people with vision impant may not be able to get a

driving a licence. Some with physical impairmenghtibe able to get a driving licence

but if you compare with a person with vision impaént, who spends more on the car?
The person with physical impairment can drive ttethimself or herself but the person

with vision impairment might have to hire a drivBo, the operational costs become very
high for a visually impaired person.

These are very clear cases of discriminations yughin the same segment for an
intended benefit. | am not a lawyer but | am askimdnat was the spirit of this
exemption? | will come nearer home to families. We handling disabilities that you
have not seen here, commissioners. If you wantédise disabilities that we handle, you
need to visit us in our homesteads. Those of us heve probably managed to acquires
cars, they are not luxuries for us. We use thesufgport us in providing services to the
persons with disabilities in the house. If my chgtster or brother is going to have severe
disability that requires constant mobility, a call we one of the most handy tools to be
used to deliver those services. How come then haiaaccess this kind of benefit?

We like the regulations that have been providedaocessibility but we would like
accessibility to be taken a notch higher. Theielst of emphasis on public transport and
public buildings but in practice, these things jait concentrated in main places and yet
persons with disability live everywhere in this atny. How do | access my house on a
wheelchair when | am not on a highway? The presgentdo presented earlier just
mentioned the difficulties in accessing public sport but as we are right now, we are
talking about discrimination.

If I am on the roadside with my child who has sewdisability maybe on a wheelchair or
a cerebral palsy specialized seat a public transmdricle will slow down but when the
crew sees us it might zoom off. In some situatidins,dramatized and | am made to pay
for extra seats in the public transport vehicle.aAamily when you are moving a person
with disability you have to move about two or thifeenily members. When a person
without disability moves it is just one person. Tieason why you have to be three or
four people is to continue providing support anceda the person with disability.

Since | have already documented these issues, Il just go back to my first
recommendation that in all service delivery eff@isl in all legislation, the institution of
the family needs to be recognized as an importi@yep. It needs to be well capacitated
to be able to make a meaningful contribution taleltisions.

Thank you very much.
Ms. Eva Nyoike: Good morning, Commissioners. My name is Eva Nyahkd | am a
specialist in the area of special needs. | am heder the capacity of working with

persons with special needs for the last 20 yeasd. st here | represent my students, my
parents and the other consultants and specidistsvie work with.
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One of the things that we wanted to bring up isitiseie of health. The most important
point is in regard to prevention of disability. Frany experience, | have realized that
many conditions, if parents were empowered duriggatal care they would have been
able to probably change the situation of theirdreth. For example, the medications that
could be prescribed for them, exposure to x-rayb @emical substances, a lot of stuff
could have been prevented. We are also recommeribatgthe Ministry of Health,
through the medical training colleges, should tngd drain their clinical officers and
health workers on early identification of commomrmogical and genetic conditions. If
they are able to identify these conditions at atyestage as soon as they deliver children
or through seeing them in the clinics, the pareatsthen seek early intervention for the
children.

As we have heard from our colleague from the Nati@ouncil for Disabilities, we are
also proposing that all children should be regesteat county levels. Many issues that
have been brought up are government related andenetssarily for an individual body.
Based on our experiences, we are proposing thtteathedical issues of the child should
be catered for by a health provider because iery eavy for the parents. They should
take care of all the health issues without limttati This includes medication which in
most cases is life-long. They should assist in mrgudevices where parents are required
to have them, for example, wheelchairs and spexdaat glasses. Medical follow up
should be frequent which includes periodic bloostse examination of the head and
splinting to help hold hands or legs.

One of our colleagues talked about how they ar@ating and helping persons with
disability but we are strongly proposing that tehould be handled by the Government.
We are also proposing to the Ministry of Educatiorcollaboration with the Ministry of
Health and other relevant Ministries that a cestreuld be set up with specialists in the
fields of growth and development, special needsalegist, therapists and so on. The
centre’s mandate would be to assess and evaluetensewith disabilities and provide
the following services:-

(i) Early intervention services.

(i) The ability to refer clients to appropriate prograes.

(i) The centre should have all the therapists thia required so that they can provide
services.

We do not have to send persons with disabilitieKe¢ayatta National Hospital (KNH);

we can have the specialists there. They shouldratsgive training and also identify the
people who need those devices and provide them atsw maintain them. As my
colleague said, we should look at persons withldisias and their families. The parents
should be able to get some support.

Regarding training, one colleague mentioned tragimieaople in all areas. We are strongly
proposing that all teacher training institutionshagher learning institutions should have
some training on the component of special needsatidm. The world over, we are

proposing for inclusive education where all childigre taught in the same school. This
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cannot happen if the teachers are not equippedabvdth our children. The universities
that are providing special needs education shoaldndre on practical experiences to
enable the teacher to be better equipped on hantlim diverse needs of persons with
special needs.

As we talk about persons with disabilities or pesswith special needs, we are not just
looking at the education component; we are alskitgpat the therapy services that they
require. In our country, we have just started argegrogramme on octation therapy but
we do not have a programme on physiotherapy becaasest offer diploma courses.
We do not have any training programme whatsoevep@ech and language therapy. All
these are components of special needs educatiomh&&overnment needs to set up in
the universities degree courses so that our temotem be well equipped for these
children.

Let me talk about the schools that cater for pesseith disabilities. We have run a

specialized school for the past 22 years. We camagppreciate that we cannot use the
curriculum that is given to us because all theskelen are different. These children have
different unique abilities. Therefore, there is chée make sure we have individualized
learning programmes. It is very important that ple®ple who are doing the curriculum

spend some time in the school so that they carbleet@a get some information on how to

deal with the diverse needs of different children.

We have all spoken here about human rights. Itdsilad’s human right to access school.
When we say access to school we mean that the shibdild have effective and
appropriate education. All schools, both Governnaerd private, should make sure that
they have qualified personnel who work and undadsthose children. That will cut
down on the abuses that are currently going onanymnstitutions. | know we do have a
guality assurance team from the Ministry of Edumatbut we believe that for us to be
more effective, we should have a county office thgitlook at the quality assurance in
institutions. We are also strongly proposing thateothe quality assurance team goes
around and sees that the standards are not beihghmes should be stiff penalties for
the offenders.

Currently, there is nothing going on and our clétdcontinue to suffer. The Government
should also ensure that our students are recealinge learning materials they require
for effective learning. These include interpretdsaille books, large paint books and
whatever the child needs in class. If there arlel@n who need therapy in the school, it
should be provided. We are not just talking abcaxitg access to school but we are
talking about having appropriate and effective adioa for the children.

These children grow up but where do they go? Ths lieen a major concern for many
special needs educators because we currently dbawat services available. Most of
them are at home and it is only those parents vamoatford and so they come up with
programmes for their children. We are now talkihgwt adolescents and young adults.
We are proposing that the Government should comeitlipfacilities that would be able

to cater for post-school programmes. When you latothe census you will see a figure
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of 3.5 million persons, this is a big number of pleowho can make a big difference in
building our nation.

Also, for some of the persons with disabilitiespesgally in the area of--- Probably, let
me say that the ones who can actually access higgagring institutions, the Government
should ensure that they also have all the servibas they need; for example, the
interpreters. That is because we have many youalgsaknts and adults who are able to
go to college, but they have to get their own prteters. Those who have visual
impairments have to look for their literature. Wigtgard to policies, | will just mention
about policies and legislation. | know that we hapmoken about the Persons with
Disability Act, but | think the bottom line here tlsat a lot has been said and put in the
policies, but it has not been implemented. | thiokv that it is actually law, we have to
find ways to punish the people who are not doingtithey are supposed to do. | may
sound a little punitive here, but I think it is tag too long to implement. That is because
there is nothing to fall back on. There is no pueitmeasure that is being put in place to
ensure that people follow the laws that have begnrpplace in regard to the Persons
with Disability Act.

Thank you.

Ms. FatumaWangari: Good afternoon everyone. The Chair, Commissiornematocol
observed. My name is FatumaWangari from an orgéoizaknown as Kenya
Association of Intellectually Handicapped. | amaagnt and have a 24 year old daughter
with intellectual disability.

Today, | am here to talk about the struggles thatilies go through in the duties of
caring. When a family gets a child with disabilithere are so many questions that we
ask ourselves. They ask: “Will my child go to schowVill she get medical services?
Will she be able to live independently in the conmity®? Will she be employed? Will she
have a family?” This is not the case that we aegngeright now. My daughter is 24 years
old. She went through special education and foyedys she was in school, but she has
left with no certification. There is nothing to shhdhat she was in school; not even a
school leaving certificate. The other day | took teeget an identity card and we were
told to go back to school and, at least, get addeaving certificate. But | was told that
she was not a student in that school. What dogsrtean for me? It is a concern struggle.
| am empowered and can move from one point to @nptiut what about that family
which is down there and does not have any kindhfafrmation? We have persons with
disabilities who are over 30 years old and do r@oeha birth certificate or identity card?
We are asking ourselves whether they are Kenyans.

The second point that | wanted to make is on pgvérknow that it has been talked
about, but | just want to give a very practical mypée. With the special education system
and especially the ones who go to special unitsy #re supposed to be in school from
8.30 a.m. to 12.30 p.m. That parent cannot holdyang job. Even for business, it is so
shaky. She spends the rest of the morningatatus taking the child to school by 8.30
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a.m. and by 12.30 p.m. again, she has to go bagkpmk that child. Even if she is a
vegetable vendor, at around 11.30 a.m. is wheninjtend to make business. That is the
time that you are going to pick your child. Agawhen they come back home in the
afternoon, we are seeing a lot of sexual abusesgg@ieg on and there is no access to
justice. | will give another example of a young kdvith intellectual disability who was
sexually abused by a police officer. The case wdsecorded in the Occurrence Book
(OB). The mother of the girl was able to take tlasecup to court, but it was ruled in
favour of the perpetrator. That is because in tbas@itution, he or she is termed as a
person with unsound mind. Right now, the familyp&ng told to pay damages while the
atrocities were done against them. The only piddaral that the family has is what they
are planning to sell so that they can cover that.

The other case that | want to give is access tenéis$ drugs. These are drugs for
epilepsy. We have a family in Ndumberi in KiambineShas to come all the way from
Ndumberi to Huruma to get the essential drugs falepsy. That family spends Kshs7,
000 per month. So, we are seeing a lot of atracai®d discrimination against families. |
was just listening this morning when we were tajkimbout tax exemption and just
wondering what we are going to do as parents. AgeKwnyans really? Today in the

morning, my daughter was unwell and could not gedcational training. Remember she
is 24 years old and so, | cannot leave her at haloree and give her instructions to take
medication. The brother who was going to collegé tastay home with her. Lack of

support and services means that we, as familiesotanove into development world; the

burden of caring is just too much for us.

As | conclude, my recommendation just like my cafjaee said is that recognition of
families is very key. It should be put in black ambite and in the legislation. Building
capacities of the families is another very key itdmemember when my daughter was
assessed and | was told to place her in a speditaliittook me two good years while |
was trying to look for information. This time shesvstaying at home and everyday in
the morning, she used to ask me: “Mum, when amihgdo school? My younger
siblings are going; what is happening?” As a mqthdid not have any words. It hurt me
SO much.

With those few insights, | beg to rest my case beseanost of things have already been
said by the previous presenters.

Thank you so much.
(Applause)

The Acting Chair (Commissioner Namachanja): Thank you, James, EdaFatuma.
You have just affirmed what we have been hearingewdgoing around this country, on
how people with disability have been struggling. Wave heard from individuals, but
now we have had an opportunity to hear from thearand care givers. This is very
helpful for us. We shall now ask a few questionst for clarifications and so that we get
to understand more. | will start with Major-Genéral
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Commissioner Farah: Thank you very much the three of you. | think ypuesentations
were super. So, actually, questions do not arisigjulst a comment.

My comment concerns what you said but you did naberate. You have talked of

practically policies that cannot be implemented.aiiaises that? Why would a policy be
there which cannot be implemented? Surely, evarighould go slowly, we should start
with something that can be implemented and thearmol on to another one. You did not
come clear to me. That is the only little hazy area

The Acting Chair (Commissioner Namachanja): Maybe, we can all aséstipns.
Please, write them down and then you can share Wwlsemes to answering.

Commissioner Slye: I, too, want to thank each one of you for your vetgar and
thorough presentations. Your passion for your feamiand the people you are giving care
is quite evident, both your words and passion witiich you spoke to them. | do not
have any specific questions for you, but | just imansalute and recognize you for the
passion that you bring to this, which is very usefnd a reminder to us about how
important these issues are. There are people et like you who are not only providing
much needed assistance to those individuals, bataalvocating for them and others. So,
| just want to add my appreciation to that.

Commissioner Chawatama: Thank you very much for your presentations. Justrwh
thought that | knew it all, someone else comes@lamd says something that | had not
even thought about. But my thinking as | listenedhe three of you is that we shall,
definitely, be able to make meaningful recommerutetibased on your presentations.
One of the things that we found as we travelledughout Kenya was that disabled
children are often abandoned by their mothers @nckild is born in the home and that
child is found to have disability. It is often seas the woman’s fault and in a lot of
instances, the women we talked to may have had sduneation, but they were having a
lot of difficulties in fending for themselves. Swe saw situations where the family
government so easily breaks down and that the suppon family in most instances is
not even there. | am also grateful because you ke addressed issues of injustice,
which is also my passion and you have given us plesn The examples bring the
realities on the ground. | wish you the best. Wallglo all that we possibly can to make
recommendations that will make a difference. | htpe in a few months or years to
come, you will think kindly over us and remembdsttlay as a day where we gave you a
platform to speak to us and that you spoke andeaedhyou.

Thank you very much for the recommendations anichjaging come.

Commissioner Shava: | am a bit stunned. | would just really like to ttkayou all for

your presentations. | think that this hearing wobitve been incomplete if we did not
have the perspective that you have presented tergstoday. This is not a perspective
we can gain from books or any Government institutidou have come to talk about
things which you have personal experience and areasy. They are things which you
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live with everyday. | think that is what institutis like the Kenya Revenue Authority
(KRA), people who are in charge of creating theiu@ation syllabus and people from the
social services need to understand. What is theacmpf the gaps that face you
everyday? Like in the case of the last speaker,Wengari, one child has to look after
another child so that she can come here today. ISmiyeelse said earlier that a person
with disability does not necessarily travel alombkis has a cost implication. Many of us
do not understand that.

So, | would just like to salute you all for comiagd sharing that perspective. This is
because it will really enrich our report. One thihgt | can say that | have really been
educated about by listening to all three of yothis term “intellectually handicapped” |
have never heard of “Kenya Association of Intellediiy Handicapped” before. So, why
would you phrase it like that? Then as you spealtnderstand that it is because of
addressing the issues of structural injustice.a@=person with a handicap to suffer sexual
violation and then be classified as a person obungd mind, is just a demonstration that
even our justice system has not understood theenafihe challenge that has been faced
by that person and family. It is manifestly unjémt that family then to be reduced even
further by the circumstances by selling their oasget. | hope that our legal team in the
room is listening keenly and that we can get theildeof that particular case. This is
because to me it is clear injustice. So, just tmwnicate that what | have understood is
the terminology is not just about semantics. linportant to use the correct term to
describe the particular situation that you arengyto describe. So, | thank you very much
for educating me personally. That will all be captlin our report.

Thank you all very much for sparing the time. Yoavé also pointed out to us how
precious your time is. Everybody’s time is precidost your time is so precious because
of the duties that you have in caring, where nobeldg is supporting.

Commissioner Dinka: Thank you very much, Joseph, Eva and Fatuma for yetry
clear and passionate presentation, on behalf afegory of people who cannot represent
themselves.

As Commissioner Shava was stunned, I, too, wasyrstlnned and confused to some
extent. For example, the three of you were reptesgnthree Non-Governmental
Organizations (NGOSs). As such, you must be memtfetitse United Disabled Persons of
Kenya. We listened to the representative of thgawization, Mr. Njenga, but what |
understood from him, if | did not listen to youybuld not have even insinuated that such
a gap existed in the handling of issues of peojtle eisabilities. Why do you think that
this is the case?

Also, the National Council for Persons with Disélgk, Phoebe has not mentioned this
thing; so, if you did not come, | would have lditst place without any idea of what you

are going through and yet, you work very closelyhwthem. | am sure they are in the
loop of what you are going through. You may notrewant to answer this, but why is it

that they have left it unmentioned to us that kivigl of situation exists for families?
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The other is a question to Mr. Joseph about thdresximports. | am asking this question
from experience. | know of a country that has dbttugiven duty free privileges to
people with disabilities to import things that theguld use, like cars, wheelchairs and so
on, and it was very badly abused. People went tsope with disabilities who usually
happened to be in the lower income bracket, offéhedh some money and got them to
sign every kind of paper and imported vehicles. & that was imported for, say,
US$30,000, they would give the person with disgblliS$5,000 and they sign the sale
agreement. These people in most cases were busieess rich people and they would
sell the car for US$50,000. So, it became really wbvious. | know that that particular
country is right now struggling with what to dos there something that you can think of
that would reduce very radically this abuse of iye, not by the people with
disabilities, but other people?

The Acting Chair (Commissioner Namachanja): Mine is to my sistetufa. Even if
one went for a workshop of two or three days, @mies you are given a certificate of
attendance. Why was it so hard that your daughtmtwhrough a whole system of
education but came out with no paper showing thatres been there? What explanation
were you given? Is this a Government or privatétuntson?

Ms. FatumaWangari: Thank you so much, Madam Chair. | would just likerémind
you that when we are talking about persons witéllettual disabilities, these are people
who have difficulty in literacy and numeracy skillafety and care and communication
skills. But this is not to mean that they are nobd) in vocational skills. But the system
that we are in right now does not issue certifisdte vocational skills. You have to go
through an exam, like KCPE or KCSE for you to bdifteated. But my daughter has
skills. She is very good in catering. | was judlirig them: “Give me certification on
what she is good at, but | was told that the posiays that they are not supposed to be
certificated, as simple as that|”. | went up to Khaistry level and talked to the officers
in Special Needs Education, and was told that tisenething | can do. That is the way it
is. That is the dilemma that we are going througgive | answered your question?

The Acting Chair (Commissioner Namachanja): Yes, you have. Thank you

Ms. Eva Nyoike: Madam Chair, please, can | add a little bit on wdta said? That is
where the issue about implementation of policiese®in. We have had the policies and
it is an Act since 2004, and nothing has happeBed.it is up to the individuals. For
example, if Fatuma went there and probably said,this and | will pay for this” maybe
she would have gotten the certificate. That isrdadity when it comes to dealing with
persons with intellectual impairment. It is her dhter’s right to get the certificate. Her
daughter has been in that school, but they havieddwr that right and there is a policy
behind it. So, that is when we say that it is thbrg is it being implemented?

Mr. James Shiroko: Briefly, to add on what Ms. Fatuma has said, ostesy is used to
a certification that is probably routinely given liye Kenya National Examinations
Council (KNEC). We have complained about the exdonsat of the KNEC and the
answer we receive is that something is being ddvteen Fatuma says that her daughter
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is 24, my son is 25. Our children are not firstisomm this country. How many children
have come behind our 24 year old and 25 year ot iany are being born today who
will require those services?

In some situations, even where you are able toaatkthey give you a semblance of a
document, at best it is just a letterhead. It istelling anybody much. They might say
something like, “English; B, Kiswabhili; D, Sociakiis; E.” What does that tell whoever
is reading such? Why can we not get our profesiqust to move an extra mile and just
say in one sentence: “Brian can do this.” We are las families because we recognize
that there are abilities in our children. We araacsned about those residual abilities.
We do not care about what our children cannot de.délebrate the little that they are
able to do and that is what we want to move forwaitth. This is because even all of us
here, including you educated Commissioners; thezarany things that you cannot do.
Why should our society focus on only what our at@tdcannot do? That is the pain that
we have to go through. It sounds very casual wherpwt it here, but the pain that we
have gone through over the years--- A simple qaedike: “Which nursery school does
your kid go to?” sounds very casual but it is vlewyting for us. When KCPE results are
out, you are asked: “How did your son score?” keasy hurting because my son was not
doing KCPE. You are told: “I know my son is an agge to yours. Mine is going to
Alliance High School; where is yours going?” Thase very hurting expressions.

But just back to the issue of family again, like mlleague put it, you said that you
gathered from the community that there are manidsrdamilies. The answer resides in
what | have told you; walking into a disability ery traumatizing. My friend like
Njenga here would laugh at a newly blindpersonabse he lives with vision impairment
and it is normal for him. But if one of us here di®ped blindness today, he would be a
very scared and traumatized person. Now, if in youe senses, with your good career
and so on, just a casual loss of sight and yodrgematized, how about Njenga who has
lived with it the entire life. We hardly walk intsomebody who can tell us in a clear
sense, firmly and with a promise that this is tbendition, there are going to be
challenges but you have this disability, thesetlageservices available, and so on. When
you look at the three of us here, | think by Kengsandards, we are very affluent. But
the constituencies we represent and view we armgiv Like | brought out that a
majority of families harbouring disabilities areryalestitute. Fatuma says that she went
up to Jogoo House. | have had to go to Jogoo Hafise differing with a classroom
teacher. So, you can imagine the route | took feoohassroom teacher into Jogoo House.
How many Kenyans can do that from the grassroetd?eSome of the atrocities that we
have received are just because “you will take mehaoe”. You cannot even board a bus
to the DEQ's office. So, it will just end here. Thaforms most of those atrocities.

Now on the issue of tax exemption, we also neetbd at ourselves as a Kenyan
culture. Like you rightly put it, my home is notrydar from the border with Uganda, but
| am aware that these wheelchairs were used oeeyehrs to traffic contraband goods
across the border. You know the turmoil that wasJganda after 1971. There was no
flour or Kimbo in Uganda and so, people came toyéenith wheelchairs to collect these
things. They would cross with cooking fat and floBob, we abuse privileges, but if we
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mean to do good things, Kenyans can do very gomdjsh| like our former President
Moi. If he wanted you, he would come for you. lfyakenyan was suspected to have
Pambana papers, Moi would have gone for him. | do not ththkt right now after 25
years of parenting my son and where | have moved, require a Special Branch to
confirm that | am living with a person with disatyl Wherever | have gone, | have left
traces. If you wanted to corroborate what | amrsgyyou would not go far to know that,
that family has a disability.

Back to the question my brother, Commissioner Fasked, my colleagues have alluded
to that. Indeed, Kenya has very good documentswaitt and see the implementation.
My sister has gone from the National Council forddas with Disability. One of the
recommendations that | have given about the cousi¢hat it needs to be empowered.
Like you have rightfully heard, when you went t@ trassroots, very few people know
about the council.

There was a little weak link that came out front peesentation. If you go to the
Ministry, they have a Gender Department and Childr®epartment.

There is a weak link that came out from her present. If you go to the Ministry, they
have a gender department and a children’s depattingynk they have an older persons
department, but there is no department to deal thighdisabled people. The saga, like
she has brought out is only a small secretariadryo build its capacity. | know it will
take some time before that capacity is well bWhat | know, because | am involved,
even those staff at the grassroots from the Minidtiey know themselves as either
children’s officers, gender officers or even olgmrsons’ officers. They do not know
themselves as people in charge of the disabledy Tduk at the contribution they are
making to the council; they look at it like it is @added responsibility for them; that their
job is already cut out for them, but this one idetl So, there is a way you execute a job
that you know is yours and there is a way that ggecute a job that has been added to
you. That is why it is not felt on the ground.

Policies and the Ministry of Education — and we atréne Ministry of Education because
that is one of the biggest Government Ministries! yaalk into when you talk about
disability. | do not mind being quoted, but | kntlrat we have quality assurance staffs at
Jogoo House who are much less knowledgeable thaoffmer or a teacher on the
ground. How do you supervise somebody you do notiawhat he or she is doing?

We were in a conference last week when we wereeadohrg some of these things, and
one of the guys who spoke to us was a Kenyan mofédsom Canada. | was asking him:
“Do you do some consultancy for our Government?tdAre said he does. “Have you
told our Government this?” He said we have tolcdhth&o, Kenyans know bad things,
but I do not know who they are waiting for to cattbem. That is the disease we have.
We were told that in Canada, the institution ofgpés and families is very important and
key stakeholder in educational service delivery.Kienya, God forbid, the little that
parents are recognized for in an ordinary schoolWhen we were given Structural
Adjustment Programmes (SAPSs) in the 1980s, we wdeto cost share. That is when
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Parents-Teachers Associations (PTAs) were formedl tasl for school heads to collect
revenues from parents and not as an organ fangitiound a table to discuss issues that
would improve the quality of education that ourldien are receiving. That thing has not
been changed; there is a lot of work to be done.

Thank you very much.
(Applause)

The Acting Chair (Commissioner Namachanja): | think the applausenfthe crowd
says it all; | have nothing to add but to thank ymucoming before this Commission and
enlightening us of what you are doing. God bleasald Nancy, please, approach.

Ms. Nancy Kanyago: Commissioners, we have our last presenter for #ye He is a
representative from the APDK and he will introddtmself. One of the issues that he
was to speak about was in terms of challenges gulogment for persons living with
disability, and also respond to the issues arisugof our hearing in which APDK was
mentioned.

Mr. Fred Owako: Thank you, Madam Acting Chair and the Commissiaondgsname is
Fred Owako, the Vice Chair of APDK, an acronymtfog Association for the Physically
Disabled of Kenya. APDK was founded in 1958 to pdevrehabilitation services for
persons with disabilities, more so the ones whovams. So, it has grown from that
moment and evolved also. We have our head officeMayaki Way in the same
compound with the Disability Council. So, APDK hsmsveral branches countrywide, 34
in all. I will not dwell too much on that becaudetime. | also know that people are very
tired because they have sat without a break. Seart to address the first issue on
Bombolulu.

Madam Acting Chair, this issue is in court. Somabweknt to court to accuse APDK

and, so, | would request that we should not disdtdsecause the court had not
determined it. In this aspect, may | present theudwents related to the same for your
perusal?

(Mr. Owako handed over the documents to the secretariat)

The next issue that | want to touch on is on emplent. So, | have a problem statement
and proposed interventions on the same. Povertyngmersons with disability is very
prevalent in Kenya. Although we are told that tlopydation of persons with disability is
4.6 per cent, we tend to disagree with that becdissdility is increasing day by day. We
try to reduce disability in children and even pmvie through maternal health care, but
we also know that there are issues pertaining todants which bring in disabilities
every other day. So, this is what needs to be adddk really, on the use of our roads and
other conditions that go with them.
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Another issue is exclusion of persons with distibgi from the mainstream economic
participation. Most of the persons with disabibtieve in rural areas and | am happy to
realize that you went round the country, but yoghhinot have reached all of them. So,
you have not heard everything. You heard the CE@Disability Council and she said
that they are not accessible to all persons wishaldiities due to the conditions. This is
something that must be addressed seriously bedaissthe duty of the Government to
take care of its people. So, the other organizatjost come in to assist and supplement
the services. So, we need to address the issupenfiployment of the disabled persons
because there is stiff competition and persons dighbilities with qualifications do not
get employment. Mostly, this is lack of awarenessaton and the Disability Act is not
fully exhausted.

Let me not dwell on discrimination because it hagrbtalked about too much. On
infrastructure especially on buildings; we know amtlerstand that the laws are there.
But the problem is that the building codes havebe®n adjusted to fit in with the new
laws. So, let us find a way to ensure that thedingl codes are adjusted accordingly. We
need a change of attitude from the people of Kesoy#hat they do not sympathize but
empathize with persons with disabilities.

So, there are a few recommendations that | have:-

1. There is a need to set up an employment burealABRIK is working towards
that. We want to work in liaison with other Govermh Ministries in order to
achieve this. So, we have already started ourexffan Waiyaki Way and we are
calling on all persons with disabilities to sendheir curriculum vitaes.

2. We need to create awareness to employers to emtighém on the Disability Act
so that the five per cent is implemented.

3. We also need to create a databank; we work with NKPWD and other
organizations to achieve the same.

4. The economic empowerment of persons with disadslitneeds to be realized.
APDK has a micro finance programme which deals witt.

5. Finally, I will mention accessibility; that we need come together with
architects, engineers, the Architectural Assocmtid Kenya and the relevant
Ministries so that we make this law a success.

Thank you very much.

Ms. Nancy Kanyago: Thank you. | have no questions for the presentdrlamill hand
you over to the Commissioners, in case they hatbduclarifications.

Commissioner Farah: Thank you very much for your eloquent presentatinaybe it is
because of your voice that you were very clear.

We know that we have those challenges. When youtadkeng of infrastructure and

accessibility of people with disabilities, insteafdonly meeting the architects in order to
change the buildings and what have you, before evencome to the architectural

TaifaHall, KICC, Nair obi 37 Thursday, 16" February, 2012



development, | was thinking very loudly on the astkility on the roads.You know how
our matatus truly are; if they are unruly on a person like mé&wability, you can imagine
how unruly they can become with a person with diggbBecause of the attitude of our
people — because | believe in starting with thedéstr coming to the simplest - | think
you need to think that way so that the Minister came and say: “No more 14-seater
matatus; there must be 28-seater with a door constructechwhey are building the
bodies that goes like that and takes care of peeitedisability.” What do you say?

Commissioner Slye: Thank you, Mr. Owako for your presentation. | jusid one
guestion. | do not know whether you may have thfsrmation or whether you know
anybody in Kenya who might have it, but | am cusioabout whether anyone has
determined the causes of different disabilitiesvbat percentage of individuals become
disabled at birth, what percentage becomes disab&rhuse of an accident; what
percentage becomes disabled because of violenceiranmhrticular, if it can be
determined; ethnic violence or something like pelgiction violence. | do not know
whether anybody has tried to compile that sorh@rimation or not.

Thank you.

Commissioner Chawatama: | appreciate the fact, being a judge, that onceattemis
before court, it isub judice and it cannot be discussed. However, as a Cononissie
are also dealing with the issue of access to pisgo, | will ask, maybe a few questions
around that issue. My first question is: When weesrhatter filed in court?

My second question is; depending on your respomghd first question, how have the

proceedings been? Have the courts delayed in dewlith the matter? If so, what are

some of the reasons why the matter is still in tand is not concluded? | would also

like to know whether you have lawyers and whetherdther side has also got lawyers. |
may ask a question maybe after you have respotded,guess this is the disadvantage
of everybody having to ask questions at once.

Thank you.

Commissioner Shava: Thank you very much, Mr. Owako, for your presennd gour
contribution. | have no questions for you.

Commissioner Dinka: Thank you very much, Mr. Owako, for your presemtatil too
have no major questions for you except a very smople. | am not very sure about your
APDK’s relationship with the Government. What ig tielationship between the two?

Mr. Fred Owako: Thank you. May | start with the last question? Tékation between
the APDK and the Government is that the APDK callabes with Government
departments, especially the larger Ministry of Heathe Provincial Administration, the
Ministry of Gender and Ministry of Sports. We has@dial relationships between these
arms of Government. As an NGO, that is how far we g

Thank you.
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(Loud consultations)

The Acting Chair (Commissioner Namachanja): Excuse me please! $disten to the
presenter!

Mr. Fred Owako: The APDK receives funds from donors; the Governnigrdlso a
donor to APDK, but not in terms of funds. The kinfl donation we get from the
Government is the staff that we have on our sesvithais staff is trained by the Ministry
of Health and is deployed to our services. In teoffsinding, we get it from donors. The
Disability Council is also one of our donors. Webpto get the funds just like any other
state. So, we are given whatever they approve.

In terms of infrastructure, | am aware that it ectic boardingmatatus and walking on
the roads. Like the highway just in front of ouficés, it is very difficult to cross that
place. We are doing advocacy. What we have bedrh@k is that, that is a highway and
they cannot put bumps. So, the only thing they a@ans to look for funds and create a
tunnel if possible. | believe that is a long waytm but we are waiting.

We know that if we have biggematatusor motor vehicles, it will be easier for us to bibar
them. But in Kenya, the Government has no pub#dodport system. The public system
belongs to individuals and, so, it is extremelyidifit for the Government to force them
to do that. But we have made all those recommenmaatnd we are still waiting.

On the causes of disability, we have not had tived kf analysis that the Commissioner
has asked about. Maybe at this point, we shall baveitiate this so that we can get it.
On access to justice — and it is in reference tmBaulu — the case was filed last year
sometime in September. There is a provision thgtdisabled person with a case has
access to legal representation. So, it will be imigent upon the person doing that to seek
it from the Government.

Thank you.

The Acting Chair (Commissioner Namachanja): The last question whasthver you,
yourselves, have legal representation.

Mr. Fred Owako: The organization has a lawyer.

The Acting Chair (Commissioner Namachanja): Okay.

Mr. Fred Owako: May | add, at this juncture, there are lawyers wffer free services
to persons with disabilities. So, whenever appredclthey would always be glad to do

that.

The Acting Chair (Commissioner Namachanja): So, do you know whetmemnot the
other side has, in fact, engaged the lawyers?
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Mr. Fred Owako: | am not aware, but we have always advised thah @vderms of
payment of court fees, they do not have to payumethey can apply to be considered as
paupers. The lawyers are individuals, not grouppeeially those human rights lawyers
who usually take up these matters quite easily.

The Acting Chair (Commissioner Namachanja): Thank you very muckdfFfor your
proposed interventions; they will really help uswriting our recommendations. Thank
you for appearing before this Commission.

Mr. Fred Owako: Thank you.

Ms. Nancy Kanyago: Thank you, Commissioners. That is our last spefikethe day.
Unfortunately, we did not have participation frone tMinistry, which we anticipated will
be our last speaker.

The Acting Chair (Commissioner Namachanja): Thank you, Nancy. @mali of the
Commission, | would like to thank the public fomeimg to participate in this process. |
would also like to thank our presenters namely Jrseph Njenga, Phoebe Nyagudi,
James Shiroko, Eva Wanyoike, FatumaWangare and Gvexko. | would also like to
thank everybody who has facilitated us to have ddogue with the witnesses and the
public. For the public, as much as we would havehed to hear from each and every
one of us because | know that each one of you hasxperience to share with us, the
time of the Commission does not allow us. That 's/we selected a few to come and
help us understand issues facing people with disakliam sure that although you have
not presented your case, | hope that listenindpéostx presenters you have been able to
relate to what they have been sharing and that lvedl sake their recommendations
seriously. If you feel that there is anything theds left out, especially those of you
coming from Nairobi, we have our hearings spedifycéor Nairobi region. So, you still
have a chance to come and share with us. We hawenat closed our statement taking
process. So, if you feel that there is really vienportant information that you feel this
Commission will benefit from, get in touch with odirector. Or, Director, do we have
statement takers from Nairobi here? No. Get inhowith our Director, Nancy who will
link you with our statement taker so that you cagord your statement.

So, thank you very much for coming. | would aldeelto thank the Commissioners for
sitting this long to listen to the cases. Thank.you

Ms. Nancy Kanyago: Thank you, Commissioners.

(The Commission adjourned at 2.35 p.m. with a word of prayer)
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