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PREFACE - BY RAYMOND WILLIAMS

% Raymond Williams is a writer and advocate currently serving a death in prison sentence under the Per-
sistent Offender Accountability Act at the Washington Corrections Center in Shelton, Washington.

The public expects that policies work for the betterment of society and that laws are grounded in good-faith
efforts towards achieving this goal. We share a responsibility with each other to push ever-forward towards a
fair and equitable society, and for our criminal legal system to achieve that amorphous concept we call justice.
Because we are mere human beings, the laws we create often miss this mark. But there resides beauty in our
capacity to recognize our wrongs, and redemption in our boldness to confront the errors of history.

In the social sciences, we are taught to evaluate a policy by its impact, rather than its intent. Focusing on im-
pact reveals whether a policy is working as intended, or whether the policy is working at all. When we analyze
the Persistent Offender Accountability Act (POAA), the data reveals that it does not produce measurable
benefits to public safety, that it disproportionately affects people of color, inflicting immeasurable harm to the
most marginalized communities in our state. We see a policy out of step with our evolving standards of decen-
cy. However, because one outcome of this policy includes disproportionate racial harm, we think it insufficient
to simply offer an analysis on the impact of the POAA. When a policy egregiously misses the mark of decency
and produces racially biased outcomes, it is important for society to understand how we arrived at a place so
far from the ideals to which we aspire. Understanding our errors helps confront these mistakes and informs
future generations, empowering them to learn from us and plot a more just course for our future.

This report explores the history and ideology of the architects and advocates that drove the POAA. We find
the POAA is, at its heart, an instrument of racial vengeance. From the beginning of the campaign for this law,
legal professionals and community advocates raised concern that this law would harm marginalized communi-
ties. This potential racial harm did not dissuade the POAA's architects. In fact, racial animus and racist ideology
are shown to prevail in statements made by the architects and advocates of the POAA, both during and after
the creation of this law. This history reveals that racial harm was, at the very least, a byproduct welcomed by
the architects of the POAA.

John Carlson, the primary architect of “Three Strikes, You're Out,” wrote in 1993 that Black rap artists embody
“a culture that sees [B]lack women as [b****s'] and ['wh***s,'] and [B]lack men as obsessed with sex, contemptu-
ous of authority, and worthy of respect only in relation to their capacity to kill or maim others.”

William J. Bennett, former Secretary of Education under President Ronald Reagan, and early proponent of the
POAA, is also known for his racist views. Bennett campaigned in Seattle for the POAA in 1993,® and then in
2005, espoused his view that crime rates would go down if all Black babies were aborted.

Today's society owes no allegiance to, and can stand no relationship with, people espousing racist views, nor
with the policies birthed by them—especially when those policies produce racially disparate outcomes.

At its base, the POAA is a product of a 1990s zeitgeist led by racist politicians and media who exploited public
fear of crime as a mechanism to institute control and oppression over already marginalized communities. Rhet-
oric used during the promotion of the POAA featured highly racialized narratives promising to rid the streets
of “thugs”—a trope regularly wielded by John Carlson.

People like Carlson held complete disregard for socioeconomic issues plaguing marginalized communities,
willfully otherized whole segments of our population, and sought policies that weaponized the criminal legal
system against Black people.

“Three Strikes, You're Out” is no different, no less damaging, and no less steeped in racial animus than the
super-predator narrative—a theory also born in the 1990s—that has since been debunked and recanted. In fact,
remnants of the super-predator influence are inextricable from the POAA, as both presume the behavior of
young people warrants incapacitating them to the point of death. The POAA requires, at the moment, 22 peo-
ple, including me, to die in prison for strikes they committed as youth under the age of 18.

Viewing the historical context surrounding the creation of this law and assessing public statements made by
its proponents allows us to draw a thread between impact and intent. The conclusion is stark: the POAA is
working as it was intended. The racially disparate impact of the law is likely a product of design, rather than
an unintended consequence. What we have inherited in the POAA is a law informed by racist ideology having




racially disparate impacts. This policy is beyond the countenance of decency.

“Three Strikes, You're Out” is a legacy owned by the state of Washington. We were the first state in the nation
to pass such a law, setting a precedent for the many states that followed. This mark stains the Evergreen State,
blighting our emerald virtues. We spread this idea, like a fungus, to our brother and sister states across the
nation. Because we led the nation in this policy, we have a responsibility to help lead the nation away from it.

We should take action. We should distance ourselves from people like John Carlson. For our redemption, and
for the sake of healing the community, we must strike “Three Strikes, You're Out” from the criminal legal sys-
tem and purge ourselves of this regressive law.

EXECUTIVE SUMMARY

The Three Strikes law is grossly unfair. Locking people up for life under the Persistent Offender Accountability
Act (POAA) is an overcorrection that is not making our communities safer. Instead of identifying and incar-
cerating the most dangerous, it selects those who have been failed by the other systems that foster healthy
communities and provide the material conditions needed to thrive. And it does this with an undeniable and
indefensible racial impact. This report, produced through comprehensive research, is intended to educate
interested stakeholders and community members about the impact, history, and operation of Washington’s

POAA.

“Three Strikes, You're Out” has at least five strikes against it: (1) it is overly retributive, punishing much more
harshly than is justified, which makes it an immoral punishment; (2) it fails as a deterrent, making it ineffective
as a policy choice; (3) it excessively over-incapacitates, imprisoning people far beyond when they would contin-
ue committing serious offenses; (4) it fails to allow for rehabilitation and redemption; and (5) it is applied in a ra-
cially disparate manner, making this punishment arbitrary and hence cruel. Ample research demonstrating the
first three points already exists. This report focuses on the latter two—the denial of redemption and the striking
racial injustice. It also provides historical context of the POAA and explains in detail why repeal of the POAA is
a justifiable policy choice that would leave the rest of Washington's Sentencing Reform Act (SRA) intact.

Interspersed through this report are the stories of five men who have been directly harmed by the POAA.
These stories appear throughout the report to center the human and societal cost of this law. Joshua, Ray-
mond, and Walter are serving life without parole (LWOP) sentences under this law, even though each has
taken accountability, grown as a human being, and chosen to make a positive impact in the world. Nothing is
gained by keeping them locked up until they die, but so much is lost. “The State does not execute the offender
sentenced to life without parole, but the sentence alters the offender’s life by a forfeiture that is irrevocable. It
deprives the [person] of the most basic liberties without giving hope of restoration, except perhaps by execu-
tive clemency—the remote possibility of which does not mitigate the harshness of the sentence.” Orlando and
Marcus obtained release through the clemency process and are now leading peaceful and productive lives,
making meaningful contributions in the greater community. Their work helps people succeed when they come
back to the community and also focuses on avoiding incarceration all together. Despite facing death in prison
sentences, these men have not allowed the POAA to quash their spirit or their human potential.

The report begins by examining the racial impact of the POAA through data. The racially disparate application
of the Three Strikes Law has been documented since shortly after the law's passage and has held constant for
more than two decades. This report presents the most recent data related to overrepresentation and dispro-
portionality of people of color caused by the POAA.
Demographic data on all POAA sentences was gath-
ered for this report and shows that Black people are
represented in the three-strikes population at a rate
sentence alters the offender’s life by a forfeiture |5 c than 8 times greater than their population in
that is irrevocable. It deprives the [person] of the state. Indigenous people are also overrepresent-
the most basic liberties without giving hope ed—making up 2% of the state’s population and over
4% of those sentenced to life without parole under
the Three Strikes Law. While racial disproportionali-
ty is a problem throughout the criminal legal sys-
tem,® it is most severe in the three-strikes context,
where the punishment is the harshest.

“The State does not execute the offender
sentenced to life without parole, but the

of restoration, except perhaps by executive
clemency—the remote possibility of which does
not mitigate the harshness of the sentence.”

— Justice Anthony Kennedy




Analysis of the data gathered for this report also demonstrates that the racial disparities are not fixed by
making adjustments to the law—in 2021, those serving POAA sentences on the basis of a Robbery 2 conviction
became eligible for resentencing, and were no longer subject to the POAA. While this was a necessary change
to address the unfairness of including less severe conduct, it did not have a measurable impact on the overrep-
resentation of people of color in the POAA population. The data demonstrate that no matter the subcategory
of POAA sentences examined, significant racial overrepresentation persists. If Assault 2 were removed from
the strikes list, total three-strikes sentences would be reduced from 270 to 128, but even more severe racial
disproportionality would remain.

The POAA—the first law of its kind in the nation—was enacted based on fear at a specific moment in our na-
tion’s cultural experience, in reaction to racist narratives around crime. The three-strikes concept was devised
by conservative political analyst and talk radio host, John Carlson, in the late 1980s. After working for several
years to garner public and legislative support, the law finally passed as an initiative to the people, I-593, with
the financial and organizing support of the National Rifle Association (NRA). Voters were told that the worst of
the worst criminals would be locked up for life and that doing so would make communities safer. More than 30
years later, we know that the law has not solved the problem it was intended to address. Research has found
no evidence that three strikes laws reduce crime by deterring criminal activity or incapacitating people who
have committed multiple crimes. Studies also show that these laws have no measurable impact on crime rates
overall in the jurisdictions where they are enacted, and Washington is no exception.’

Under the POAA, anyone convicted of three “most serious offenses” is deemed a “persistent offender” and
sentenced to life without parole. The crimes included in the law represent a broad range. While most are more
serious violent crimes (class A felonies), some less serious crimes (class B and C felonies) and juvenile strikes
(strike offenses committed by those under age 18) also count.

The mandatory imposition of an LWOP sentence for all combinations of underlying offenses—with no room to
consider other circumstances either at sentencing or after a period of incarceration—makes this law excep-
tionally harsh. In 2018, the Washington Supreme Court invalidated the state’s death penalty statute because

it was applied in a racially arbitrary manner. After this decision, life without parole is the harshest available
punishment in Washington and is imposed only for aggravated murder or after three strikes. Under the POAA,
every person who meets the definition of a persistent offender MUST receive the harshest punishment in the
state—whether that person committed three serious violent offenses or got into three fist fights that injured
the victim.

In the early 1980s, Washington adopted the SRA, a determinate sentencing scheme that was intended to re-
duce disparities and increase predictability in sentencing. Proponents of |-593 argued that the POAA was nec-
essary because people who committed repeat crimes were not adequately punished under existing law. The
explanation of the SRA, which requires longer sentences for those who have committed multiple prior offenses
and imposes increasingly long sentences as the crimes rise in seriousness, shows why the existing sentencing
scheme does not let people off easy. Finally, the SRA transferred discretion from the judge to the prosecutor.
Through their charging decisions and negotiation tactics, prosecutors hold tremendous control over whether
someone is subject to a three-strikes sentence.

Many legislative attempts to reduce the reach of the law have been introduced, starting soon after the law
went into effect. Most have failed. These proposed bills have primarily recommended removing specific crimes,
such as Robbery 2, Assault 2, and juvenile strikes, from the list of strike offenses, or have attempted to estab-
lish early release for those who have a less serious strike offense. However, only one legislative effort has had a
meaningful impact in addressing the harms of the POAA. In 2019, the Legislature removed Robbery 2 from the
strikes list, and in 2021 the change was made retroactive. This resulted in nearly 200 fewer POAA sentences.
While a handful of Washington prosecutors have also been vocal about the unfairness of the POAA and have
made a concerted effort to address the over-inclusiveness of the law, most have not. Many prosecutors also
take the position that prosecutor-initiated resentencing is not available for mandatory LWOP sentences under
the POAA. Second-look systems present a more promising approach for reducing the harm resulting from
permanency of LWOP sentences. Creating an opportunity for release avoids unnecessary incarceration of the
many people who can demonstrate that they can safely release to the community, just like Marcus and Orlando
have.

Any reform of the POAA short of complete repeal will be insufficient to address the harms it causes—most
strikingly, the extreme racial disproportionality that has resulted since the law’s inception. Until such a change




is politically viable, advocates and lawmakers should consider the short set of recommendations included

at the end of this report when devising reforms that might, at a minimum, lessen the impact of the law and
transform the lives of those who could return to the community—and who could transform our communities as
a result.

RACIALLY ARBITRARY AND DISPROPORTIONATE PUNISHMENT UNDER THE POAA

Lawmakers and state actors have known since soon after the POAA became law that it was resulting in signifi-
cant racial disparities® that are not explained by differences in crime commission rates.’

In 2000, the Washington Sentencing Commission reported that Black people were sentenced to LWOP under
the Three Strikes Law at a rate 18 times higher than white people, and Indigenous people were sentenced
under the POAA at a rate over three times higher than white people® In 2009, the Sentencing Guidelines
Commission found only 52.2% of defendants sentenced under the three strikes law were white, while 40.4%
were Black" And the next year, Columbia Legal Services issued a report similarly concluding that, as of 2009,
only 47% of three-strikes defendants were white, while 39.6% were Black.? This report emphasized the extraor-
dinary nature of the disparity given that only 3.9% of the state’s population at the time was Black.

The awareness of these disparities has not resulted in changes significant enough to demonstrate that the law
can be applied in a way that is not racially arbitrary. The data demonstrates that no matter which portion of the
three-strikes population is analyzed, severe racial disproportionality persists with respect to Black and Indige-

nous people.

Compounding the racially disparate impact is the POAA's indiscriminate punishment of different categories
of criminal conduct: it treats the most serious class A felonies identically to other less serious crimes, such as
those committed under age 18 and some class B and C felonies.* While these crimes cause harm, these less
serious strike offenses do not warrant imposition of the harshest punishment available in Washington.

Racial Disproportionality of All Three Strikes Sentences

Three strikes data through fiscal year 2023 presented below demonstrates that the same severe racial dis-
proportionality that has plagued the POAA since its inception has persisted, despite growing awareness of
implicit bias and institutional and systemic racism. By any measure, the POAA is imposed disproportionately on
Black and Indigenous people®

In 2019 and 2021, the Legislature first removed Robbery 2 from the list of strike offenses, and then made the
amendment retroactive, partly because of concerns about racial disproportionality.” But even after removing
Robbery 2 from the list of most serious offenses, extreme racial disproportionality persists in three-strikes
sentencing.

Before Robbery 2 was removed from the strikes list, Black people received 41% of the total of three-strikes
sentences imposed. While the removal of Robbery 2 shrunk the reach of the POAA considerably, reducing
POAA sentences from 469 to 270, it left racial disproportionality virtually unchanged. Removing those cases
eligible for resentencing because of the removal of Robbery 2,® Black people have now received just over 37%
of the total of three-strikes sentences imposed.

“The data demonstrates that no matter which
portion of the three-strikes population is
analyzed, severe racial disproportionality
persists with respect to Black and Indigenous
people.”




Racial Composition of Three Strikes Sentences*

ASIAN
BLACK
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* All remaining data presented analyzes only those POAA sentences unaffected by removal of Robbery 2 from the strikes list.

This is a striking statistic in a state where only 4.6% of Washington’s population is Black.” This is also a strik-

ing statistic where 17.6% of Washington's prison population is Black—a population where disproportionality is
already embedded. And finally, this persistent and severe overrepresentation of Black people receiving three-
strikes sentences is not explainable either by reference to sentences for violent offenses or by reference to the
worst of the worst crimes—Black people comprise only 17% of those sentenced for violent offenses between
1999-2020, and only 11.4% of those sentenced to LWOP for aggravated murder between 1999-2020.

Table 1. Demographics of POAA Sentences Compared to WA State Population, WA Prison
Population, Sentences for Violent Offenses (1999-2020), and Sentences for Aggravated Murder
(1999-2020)

RACE?® % OF WA % OF WA PRISON % OF SENTENCES % OF POAA % OF AGGRAVATED
POPULATION POPULATION FOR VIOLENT SENTENCES (1994- MURDER
OFFENSES (1999- 2023) SENTENCES (1999-
2020) 2020)
White 65.1% 55.2% 67.6% 52.2% 70.4%
Black 4.6% 17.6% 171% 37.4% 1.3%
Latinx 14.0% 16.2% 10.2% 3.7% 11.3%
Asian 10.5% 4.4% 2.9% 2.6% 7.0%
Native Amer- 2.0% 5.4% 2.2% 41% 0.0%
ican




Figures 1-3. Demographics of POAA Sentences by Race, Compared to WA State Population, WA
Prison Population, Sentences for Violent Offenses (1999-2020), and Sentences for Aggravated
Murder (1999-2020)
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Comparing the racial breakdown of the three-strikes population against the racial breakdown of other
populations, such as statewide population, helps understand the level of disproportionality that exists by
racial group. These measures demonstrate the severity and significance of the overrepresentation of Black
and Indigenous people in the three-strikes population.? Black people with three-strikes sentences are
overrepresented relative to their share of the population by a factor of just over 8. Additionally, Indigenous
people are overrepresented by a factor of 2, constituting 4% the individuals sentenced to life without parole
since the law’s inception but only, but only 2% of the state’s population. These numbers are contrasted by the
white population’s underrepresentation within the three-strikes population, constituting 52% of three-strikes
sentences but 65% of the state population.

Finally, overrepresentation of Black and Indigenous people in the three-strikes population is not explainable
by reference to other more conservative alternative baselines—i.e., where disproportionality is already likely
embedded. When compared to Washington’s prison population as of June 2023, Black people serving three-
strikes sentences are still overrepresented by a factor of just over 2. When compared to sentences imposed
for violent offenses between 1999-2020, Black people serving LWOP are overrepresented by a factor of over
2.2, and Indigenous people by a factor of 1.85. And when compared to sentences imposed for aggravated
murder between 1999-2020, Black people serving LWOP are overrepresented by a factor of 3.3. These
figures highlight the persistent overrepresentation of Black and Indigenous people that is specific to three-
strikes cases and not explainable by reference to prison population, to commission of violent offenses, or to
aggravated murder.

Racial Disproportionality of Second-Degree Assault Strikes

Assault 2 is a class B felony that encompasses a wide range of less-serious criminal conduct, and is the basis of
142 of the 270 three-strikes sentences after removing those eligible for resentencing because of the presence
of a Robbery 2 strike.? Significant racial disparity persists in those sentenced to die in prison due to one or
more strikes for Assault 2. Of these 142 people, only 74 are white. In other words, while white people make up
65.1% of Washington's population, they constitute only 52% of those sentenced to die in prison for an Assault
2 strike. In contrast, Black individuals account for 33% and Indigenous people account for 5% of those with an
Assault 2 strike.

When compared to their representation in the state population, Black and Indigenous people with Assault

2 strikes are relatively overrepresented by factors of just over 7 and 2.5, respectively.”* When compared to
Washington's prison population as of June 2023, Black people serving LWOP based on one or more Assault

2 strikes are still overrepresented by a factor of 1.9. When compared to sentences imposed for aggravated
murder between 1999-2020, Black people serving LWOP based on one or more Assault 2 strikes are over-
represented by a factor of nearly 3. And when compared to sentences imposed for violent offenses between
1999-2020, Black people are overrepresented by a factor of nearly 2. As with all three-strikes sentences, these
figures highlight the persistent overrepresentation of Black and Indigenous people that is specific to three-
strikes cases with Assault 2 strikes, and which is not explainable by reference to prison population, to commis-
sion of violent offenses, or to aggravated murder.




Table 2. Demographics of POAA Sentences with Assault 2 Strikes Compared to WA State Popula-
tion, WA Prison Population, Sentences for Violent Offenses (1999-2020), and Sentences for Ag-

gravated Murder (1999-2020)

ican

RACE* % OF WA % OF WA PRISON % OF SENTENCES % OF POAA % OF AGGRAVATED
POPULATION POPULATION FOR VIOLENT SENTENCES WITH MURDER
OFFENSES (1999- ASSAULT 2 STRIKES | SENTENCES (1999-
2020) (1994-2023) 2020)
White 65.1% 55.2% 67.6% 52.1% 70.4%
Black 4.6% 17.6% 171% 331% 1.3%
Latinx 14.0% 16.2% 10.2% 5.6% 11.3%
Asian 10.5% 4.4% 2.9% 4.2% 7.0%
Native Amer- 2.0% 5.4% 2.2% 4.9% 0.0%

Figures 4-6. Demographics of POAA Sentences with Assault 2 Strikes by Race, Compared to WA
State Population, WA Prison Population, Sentences for Violent Offenses (1999-2020), and Sen-

tences for Aggravated Murder (1999-2020)
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For the category of those convicted of Assault 2, the sentence is grossly disproportionate and does not serve
legitimate penological goals. Assault 2 has a seriousness level of 4 on a scale of 16, yet a person convicted
Assault 2 as a strike would receive the same sentence as those convicted of strikes with seriousness levels near
the top of the scale.”® Indeed, a person convicted of three Assault 2 strikes would receive the same sentence as
a person convicted of multiple counts of aggravated murder, the only level 16 crime in Washington. Of the 74
people sentenced to die in prison based on at least one Assault 2 strike, 9 have struck out on three convictions
of Assault 2. Four of those nine are Black, 4 are white, and 1is Latinx.?®

Other Less Culpable Strikes

The POAA also punishes other less culpable criminal conduct with a death in prison sentence. Crimes of at-
tempt, solicitation, and conspiracy are anticipatory—by definition, the harm to the victim and the community is
less serious, yet the POAA punishes these crimes the same as if they were completed. Because of the POAAs
structure, attempted class B and C felonies enumerated in the definition of most serious offense—which would
be punishable as class C felonies or misdemeanors as stand-alone crimes under the SRAZ—are included as
strike offenses.?® Criminal solicitation or criminal conspiracy to commit a class A felony are also given the same
treatment as a completed class A felony.?

There are currently 44 individuals serving a life in prison sentence without the possibility of parole based on
one or more anticipatory crimes. Here too, the Black and Indigenous populations are severely overrepresent-
ed. Despite only making up 4.6 % and 2% of the state population, respectively, Black people make up 32% and
Native Americans make up just over 11% of those serving a three-strikes sentence for an anticipatory strike.

Juvenile strikes

Since the POAA's inception, 32 individuals have been sentenced to die in prison under the Three Strikes Law
because of juvenile strikes. Yet we now understand that “children are less criminally culpable than adults.”®

A child’s culpability is diminished by the neurobiological differences of the developing brain, but the POAA
makes no distinction between strikes committed by children and those committed by fully culpable adults. On
balance, for people with childhood strikes, legitimate penological goals are served much better by SRA sen-
tences than by permitting a strike offense committed as a child to support a death in prison sentence.

Similar racial disproportionality exists within the population sentenced to die in prison based on juvenile strikes
as in the entire three-strikes population. After excluding those with Robbery 2 strikes and excluding those no
longer in DOC custody,® 22 people remain sentenced to die in prison as a result of juvenile strikes.3* Of these
22 people, 8 (36%) are Black and 9 (41%) are white. Black people with juvenile strikes are overrepresented
relative to their share of the population by a factor of nearly 8, and Indigenous people by a factor of 2.3, while
white people with juvenile strikes are underrepresented relative to their share of the population by a factor of
just over .6.%°

The racially disproportionate application of the Three Strikes Law persists—regardless of how it is measured,
which sub-category of sentences is examined, and which sub-population is used for comparison. This problem
has been documented from very early in the POAA's existence, and an examination of the law's origins permits
an inference that this racial impact was intentional.




Walter Cooper: What'’s In Your Garden?

One brief conversation with Walter Cooper is all it takes to recognize that he is not
the kind of “dangerous” individual from which society needs protection in the form of
a life without parole sentence. Today, sitting in Walla Walla at the Washington State
Penitentiary at age 62, Walter lives by his own personal motto: “what you plant today
you eat tomorrow, so what'’s in your garden?” During the 28 years Walter has been
incarcerated, this motto has helped him live with an eye toward making his life count.

When Walter reflects on his earlier life, he recognizes that he was in survival mode. He
was filled with anger but had no tools to examine it. Walter was born in Bremerton, WA,
the third of six children. Walter’'s mom, a single parent, worked three part time jobs to
support Walter, his brother, and four sisters. Growing up, Walter loved to play soccer. A
fast runner who played both forward and defense, he dreamed of being an “American
Pelé.” As soon as he was able, Walter tried to make money to help his mom and pay for
sports. He swept sidewalks, helped neighbors, and sold candy. But, when Walter saw how much money his
older sisters were making selling marijuana, he began to sell too.

Walter sold marijuana from age 12 to 27. During this time, he bounced from couch to couch and sometimes
lived on the streets. Eventually, his self-described “hustling” expanded to include a partner. Their efforts to
survive led to his being convicted twice of Promoting Prostitution, a class B non-violent felony, in 1986 and

1988, when he was 24 and 26 years old. Both strikes occurred before the POAA was adopted in 1993. In fact,
Walter did not learn about “strikes” until nine years later.

Following his release from prison for his second conviction in 1991, Walter turned his life around. At first he
lived with his grandmother, and eventually found a place that would rent to someone with a criminal record. He
worked in construction and did janitorial work. Then, in 1994, he met a woman at a barbeque. Things continued
to improve as he stopped selling marijuana and had a daughter.

In 1996, it all came crashing down. Believing he was being threatened with a weapon, and wanting to protect
his family, Walter got into a fight. He was sitting in jail charged with Assault 2, another class B felony, when
his public defender told him the prosecutor was seeking life without parole under the POAA. Walter's first
shocked thought was, “what? For a fist fight?” Walter was not aware he had any prior strikes. He learned that
no plea deal would be offered. His only hope to avoid dying in prison was to go to trial.

While Walter was awaiting trial, he had an awakening. During a phone call to his mom, Walter overheard his
4-year-old nephew say, “Grandma, it’s the jail uncle.” He decided then that he could not blame anyone else
for his decisions and did not want to be known as the “jail uncle.” Walter vowed to focus on positive things
and to make his life count, just as his grandfather urged him to do. Despite their poor health that made visits
a challenge, Walter's grandparents came to see him while he was in jail. Walter says their visit meant a lot to
him, because when “someone on their last breath tells you you're better than this - let your name stand for
something positive, not something negative,” you do it. Walter credits his grandfather for his Christian faith.

Today, Walter proudly identifies as an “African American man of God.” He enjoys working as a personal care
aid. Calling himself a “personal handyman,” Walter helps fellow prisoners with medical appointments. Walter
also negotiated his way into a class not typically available to people serving life without parole sentences.
The instructor of the “Communication Breakdown” class liked Walter so much he asked him to be a facilitator.
Walter enjoys participating in a Bible study group, a choir, Men of Compassion, Black Prisoners Caucus, and
the Concerned Lifers Organization.




THE ORIGINS OF WASHINGTON'S THREE STRIKES LAW

Washington's POAA, or the Three Strikes Law as it is often called, was first introduced as legislation during the
tough-on-crime era in the 1980s and 1990s and was the first three strikes law of its kind. During this time, state
and federal legislatures around the country began passing bills focused on increasing sentences for violent
offenders and on creating harsher punishments for drug offenses with bipartisan support.>* These bills were
based on a theory of increased public safety; however, decades later, experts cite these bills as key drivers of
racial inequality, mass incarceration, and militarized policing.?® After failing as an initiative in 1992% and in the
Legislature in early 1993, Washington'’s three-strikes framework became law only after the voter initiative pro-
cess resurrected the ideas and proposed them directly to voters through a more coordinated campaign later
that year. The initiative passed with 75.7% of the vote.?® The law has since been used to sentence a dispropor-
tionately high number of BIPOC Washingtonians to life without parole.

The Forces Behind the POAA

NRA executive vice president Wayne LaPierre John Carlson, a right-wing radio commentator and
former communications director for the Washington

movement to put a ‘3 Strikes’ initiative on S.tat.e Repubh.can party, was responablg f.or enve-
sioning the failed legislation as a ballot initiative.

the ballot failed—until the NRA stepped in After losing an election for a state House seat, Carl-

with financial, organizational, and grass-roots son and others, including Ida Ballasiotes, formed a

support.” group called Citizens for Justice (CFJ). Ballasiotes

became an anti-crime activist following the murder

of her daughter, Diane, in 1988 by a convicted sex offender who had escaped from a downtown Seattle work
release center. Among the group’s first acts was filing Initiative 590 (I-590)—a first attempt at a three strikes
law—as a proposed ballot measure in 1992.3 The group did not succeed in getting |-590 on the ballot that year,
but it gained the attention of the National Rifle Association (NRA)—a powerful and influential national group
eager to shore up both its conservative prestige and its coffers.«

boasted that “In Washington state, a citizens’

In the early 1990s, the NRA saw an opportunity in the emerging tough-on-crime conversations gaining traction
across the nation--a conversation that erroneously claimed new laws were necessary to protect the public
from a specific type of criminal fixated on violence and who acted without remorse.# The NRA took notice of
CFJ’s I-590 ballot initiative and, despite the measure’s failure, saw it as the lifeline it needed.

In 1993, Carlson’s CFJ was now operating under the banner of his conservative political think tank, the Wash-
ington Institute for Policy Studies (WIPS). Carlson had founded WIPS in the 1980s with the vision of providing
the “intellectual ammunition for a conservative assault on state and regional policies.”? Shortly after found-
ing the policy institute, Carlson found his way onto television, pairing up with local historian Walt Crowley to
conduct three-minute debates on issues of the day.#* It was during one such debate in 1988 that Carlson first
suggested the idea of the POAA or, as he called it, “3 Strikes, You're Out.” At this point, the NRA was eager
to use the idea as a selling point. With the NRAs support, [-590 found new life as Initiative 593 (I-593).

I-593 pushed for the same mandatory life sentence scheme that |-590 had, but this time, the initiative was in-
fused with $90,000 in funding—approximately $195,000 in 2024 dollars—from the NRA to ensure its success.*
I-593 passed, and Washington became the first state to enact a three strikes law that imposed a mandatory
LWOP sentence for third-time offenders.* The NRA immediately mobilized behind the victory, running full-
page ads in national publications that highlighted its involvement with the law’s passage in Washington.#” NRA
executive vice president Wayne LaPierre boasted that “In Washington state, a citizens’ movement to put a ‘3
Strikes’ initiative on the ballot failed--until the NRA stepped in with financial, organizational, and grass-roots
support.® Within several years, nearly two dozen states had passed similar legislation.*?

Initiative 593's Messaging to Voters

The 1-593 voters pamphlet played upon the public’s fear of violent crime, the perception of rising crime rates,
and the impulse to “make the streets and neighborhoods safer.”*® The pamphlet stated that the initiative would
bring accountability and certainty of punishment back into the legal system and would “target the ‘worst of
the worst’ criminals who deserve to be behind bars.” The pamphlet implied that without 1-593, “proven repeat




offenders” would not be held accountable and would not face appropriate consequences, despite the SRA’s
use of past convictions to require longer prison sentences.®

I-593 prescribed a sentence of LWOP for three commissions of a “most serious offense.” The term “most seri-
ous offense” is explicitly defined in a list that ranges broadly from reckless vehicular assault to class A felonies
(e.g., Murder 1) and that notably includes any felony with a deadly weapon verdict.5® A “persistent offender”

is defined as someone who has been convicted of any one of the listed offenses on three separate occasions,
with at least the final conviction occurring in Washington state.>

The initiative's stated purpose centered on principles of deterrence, incapacitation, and retribution, all pre-
sented through the lens of public safety. The proponents cited the need to lower crime rates, implement
easy-to-understand sentencing, and restore trust in the criminal system. The drafters used tough-on-crime
language, referring to the targeted population as “most dangerous criminals.”

Even to the diligent voter, information about the initiative was difficult to find and understand. The 23 pages

of 1-593 appeared on the ballot on November 2, 1993, as an overly simplified yes-or-no question: “Shall crim-
inals who are convicted of ‘most serious offenses’ on three occasions be sentenced to life in prison without
parole?” To find specifics about what this meant, voters could turn to pages 14-22 of their voter’s pamphlet,
where they would find the entirety of the amended Sentencing Reform Act in fine print. The explanatory state-
ment, written by the attorney general, briefly defined “persistent offender” and defined “most serious crimes”
as “essentially...all class A [and] class B felonies involving harm or threats of harm to persons.”” Nowhere were
the offenses explained in lay terms.

The initiative's proponents were clear in their desire to eradicate the targeted people, a disproportionate num-
ber of whom were people of color, from Washington’s society—whether through locking them away until death
or effectively exiling them from the state. Opening with “It's time to get tougher on violent criminals,” the
statement in support of -593 stressed that the current sentencing scheme was too weak.5® The initiative ended
with the message: “[E]ither obey the law or leave the state--for good."

The “Statement Against” focused on the measure’s anticipated ineffectiveness, fairness, and cost.®° It argued
that because “repeat ‘serious offenders’ after middle age” are unusual, life sentences are unnecessary and
simply serve to create costly geriatric wards in prisons.®’ The statement further argued that the scope of I-593
was too broad, as it removed judges’ discretion and included minor events such as “bar fights” in the list of
qualifying offenses.®?

Racist Motivations of 1-593

In his public statements in support of tough-on-crime reform, Carlson consistently used racialized messaging
and proposed policies that disproportionately harm communities of color. Carlson frequently referenced rap
music and its associated culture as emblematic of the problem I-593 was intended to address.®>

In June 1993, six months before |-593 was placed on the ballot, and in response to a negative editorial com-
ment that asked Carlson how many African American males between the ages of 16 and 30 he conversed with
regularly, Carlson responded by saying, “I do know several African Americans. They've asked me to ask you
why white liberals are always making excuses for [B]lack criminals who rob, steal, and peddle drugs in [Bllack
neighborhoods.™ Carlson’s opinion pieces and statements repeatedly describe violent criminals who are not
properly held accountable for their actions because they are Black.®®

To combat the argument that the POAA would increase the cost of incarceration, Carlson argued that the
new law would have a strong deterrent effect by forcing would-be strikers to give up on crime or move out

of state.®® To counter arguments that the POAA could levy heavy consequences for relatively minor offenses,
Carlson intimated that such an outcome was unlikely because prosecutorial discretion would protect those
individuals from being charged with a third strike.” Carlson argued that the POAA was necessary because
judges already had too much discretion, a factor that “resulted in too many perpetually violent offenders being
released.”®




Marcus Price: Righting the Ship

After serving 27 years of a life without parole sentence for being one of the first sentenced under the POAA,
Marcus Price was released from prison in 2021 through clemency. But his successful transition from the con-
trolled prison setting to a life of freedom and prosperity is entirely due to his personal drive to improve and
the community support he received.

The youngest of seven children in his family, Marcus grew up on the East Coast until his early teens. Marcus
considers his cross-country move a pivotal moment that launched him onto a difficult path. Like many children
in new schools, he felt unprepared for different classes and a new social scene.
He was discouraged when his new school put him in special education. Being
labeled “disabled,” a label he didn't identify with, made it even harder for him
to find his place with his peers. He was set apart from other kids in regular
classes and felt he didn't fit in anywhere. He did not receive help for these
feelings of disconnection and instead started skipping school and hanging out
with older kids, experimenting with alcohol and marijuana, and engaging in
risky behaviors. As a young teen, he entered a cycle of spending time in juve-
nile detention then going back to school where the cycle repeated itself.

Marcus's first two strikes occurred before the POAA was passed. He was first
convicted in 1985 at 16 years old for robbery. Despite his young age, Marcus
was sent to adult court and sentenced to 65 months. At his release in 1990, he
was 21 years old with a GED but no job skills. No reentry services were provid-
ed to help him find food, housing, or employment. Marcus describes “floating”
through the next couple years of his life — living in motels or couch surfing,
doing whatever he could not to burden his family.

Marcus's second strike, in 1992, was the result of bad luck and failures of the legal system. Marcus was with
friends when they were all arrested for a robbery they committed earlier in the day without him. He denied
involvement and hadn't been identified, but the police still arrested him. Though Marcus stuck by his claim of
innocence, his attorney convinced him to take a special plea that allowed him to plead guilty without admitting
guilt, in exchange for a lesser charge of attempted Robbery 2—a class C felony for which he spent four months
in jail.

When he was released after serving time for the second strike, Marcus looked for ways to “right the ship” but
did not know how to make money and resorted to crime for survival. In 1994, he received his third strike for a
Robbery 1 conviction. Marcus was one of the first people to be sentenced under the POAA, despite not know-
ing anything about the new law. Marcus was sent to Walla Walla with a sentence to die in prison.

At one point during his incarceration, Marcus realized that others with convictions like his were not sent to
adult court at age 16, and many had pleaded to non-strike offenses to avoid a POAA sentence. Marcus vowed
to educate himself so that he could better understand the legal system.

Although LWOP prisoners receive the lowest priority for rehabilitative activities and resources, Marcus put
himself on waiting lists and eventually got into education programs. He got a job in the book room, then later
volunteered in the tool room, which sparked his interest in welding. Marcus took a vocational program and
later joined the Sustainable Practice Lab and opened a welding shop in the unit. There, he met other individu-
als in the Redemption Project, a behavioral health program founded by Anthony Powers (now Reentry Pro-
gram Director at the Seattle Clemency Project) during his own incarceration. Anthony recognized Marcus as a
positive influencer who could help make the Redemption Project’s aims socially acceptable to other individuals.

Marcus was granted clemency before the removal of Robbery 2 from the strikes list was made retroactive,
thanks to his own remarkable growth and the testimony of family and community members who refused to let
him slip through the cracks. Today, Marcus is a thriving and engaged member of his community. Now employed
at the Seattle Clemency Project, he has devoted his life to supporting others experiencing reentry. But he
worries the POAA will not be sufficiently reformed. He hopes the attitude that “prisoners don't deserve help”
won't get in the way of reform efforts that would help others benefit from the same opportunities he had.




HOW THE POAA WORKS

After Washington passed the first three strikes law in the nation in 1993,% more than 24 states enacted three
strikes laws in the following two years’® The form of these three strikes laws varied widely. What counted as a
strike offense, how many strikes were needed to strike out, or what it meant to have “struck out” (i.e., the sever-
ity of punishment) differed from state to state. Washington's Three Strikes Law is among the most draconian
because it counts less serious crimes on the list of strike offenses, and because it results in a mandatory LWOP
sentence upon the third strike, regardless of the underlying offenses.

Definition of a Persistent Offender

Under the POAA, a person who commits a “most serious offense”” on three separate occasions is deemed
to be a “persistent offender.””? The list of crimes included in the definition of “most serious offense” is quite
broad—it includes:

> all class A felonies—the most serious, and generally violent, crimes;”®
» various class B and C felonies—less serious, may involve actual or threatened violence or bodily harm;”

> attempts to commit any crime on the list of most serious offenses, and conspiracy or solicitation to commit a
class A felony;”

» any felony with a deadly weapon verdict, regardless of whether it would otherwise qualify as a strike;” and

> any class B felony with a finding of sexual motivation, regardless of whether it would otherwise qualify as a
strike.””

All felonies in Washington are assigned to a class that corresponds with the seriousness of the offense: class A
felonies are the most serious, class C are the least serious, and class B are in between. 7 When comparing the
crimes that count as strikes to the seriousness levels reflected on the sentencing grid,”” they range from seri-
ousness level IV (punishment starts at 3 months for an offender score of 0 and goes to 84 months for offender
score of 9+), to seriousness level XVI, which results in life without parole.®°

If a person is found to be a persistent offender, the court must sentence the person to serve life without the
possibility of parole and does not have any discretion to impose a different sentence.?’ Courts have charac-
terized a life without parole sentence under the POAA as punishment only for the final offense, rather than
cumulative punishment for all three strike offenses.®? Punishment for the prior strikes is imposed and served
at the time of those convictions. Those serving three-strikes sentences are explicitly barred from pursuing any
form of early release, even once they reach an older age with permanent or degenerative medical conditions,
making it a true death in prison sentence.®

The POAA’s Broad Scope and Harsh Punishment

Aside from capital punishment, life without parole is the harshest available sentence in the United States, and
in many states, including Washington, is the most severe punishment available where the death penalty is no
longer legal.® All but three states have some form of felony recidivist punishment scheme,® and there are as
many variations of which crimes are included and what punishment results as there are jurisdictions. However,
among those that increase punishment for recidivist conduct, Washington is among the most severe because
it is one of a handful of states that mandates LWOP for a third strike, regardless of the combination of strike
offenses. Many other states with mandatory LWOP only impose the punishment for a combination of the most
serious crimes, with lesser punishments indicated where one or more strike is less serious.®

The LWOP sentence mandated by the POAA is especially harsh because there is no more serious punishment
allowed under Washington law. Most other states that either mandate or allow LWOP for recidivist punish-
ment also have the death penalty for capital murder, meaning repeat offenders are not subject to the state’s
harshest punishment.?” As Justice Yu noted in 2019 after the Washington Supreme Court invalidated the capital
punishment statute in State v. Gregory, “Persistent offenders who have committed robberies and assaults are
now grouped with offenders who have committed the most violent of crimes, including aggravated murder and
multiple rapes. The gradation of sentences that once existed before Gregory have now been condensed. As a
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result, a serious reexamination of our mandatory sentencing practices is required to ensure a just and propor-
tionate sentencing scheme.”®

Washington stands out among the states that impose LWOP by applying the punishment to a wider range of
criminal conduct than other states with similarly harsh punishment. Washington's POAA encompasses crimes
such as Murder 1, but also extends to Burglary 1, which does not inherently include an element of violence.®
Washington’s use of Assault 2°° has long been criticized as overinclusive, as it can capture everything from
incidents where someone is seriously injured to minor altercations like a fist fight Many other states have
recidivist punishment laws that cover a wide range of crimes, but most of those states at least have an option
to impose much less severe punishment by merely increasing the punishment by a prescribed measure or by
allowing for parole after a minimum term of incarceration.”

The automatic inclusion of juvenile strikes? within Washington’s Three Strikes Law is also out of step with juve-
nile brain science? Before 2013, nine states either expressly barred® or limited” the use of juvenile strikes. Two
states have changed their laws to exclude juvenile strikes after the U.S. Supreme Court in three opinions be-
tween 2005 and 2012 acknowledged that juveniles are inherently less culpable than adults” In 2013, Wyoming
excluded convictions of juveniles in adult courts from counting as strike offenses under its habitual offender
statute®® And in 2021 lllinois passed a law limiting habitual criminal statute to crimes committed at age 21 or
older® By contrast, in 2023, the Washington Supreme Court held that because an LWOP sentence under the
POAA is punishment for only the final strike, relying on a prior juvenile strike does not constitute cruel punish-
ment.'*®

The wide net cast by the POAA, with its goal to deter repeat criminals and incapacitate the “worst of the
worst” has proven unnecessary. And the public safety rationale toued by the POAA architects is nothing more
than political rhetoric. Ample empirical evidence has demonstrated that life and long sentences are ineffective
as crime control measures because they have no more deterrent effect than shorter sentences, and because
recidivism declines rapidly with age.!®' A system like the SRA, which accounts for prior criminal history in deter-
mining sentence length, already ensures public safety.

“Persistent offenders who have committed robberies and assaults are now grouped
with offenders who have committed the most violent of crimes, including aggravated
murder and multiple rapes. The gradation of sentences that once existed before
Gregory have now been condensed. As a result, a serious reexamination of our
mandatory sentencing practices is required to ensure a just and proportionate
sentencing scheme.”

— Justice Mary Yu, Washington State Supreme Court




Joshua Phillips: Growing Up Behind Bars

If you ask Joshua Phillips whether he prefers to go by “Josh” or “Joshua,” he might say “Joshua, these days.”
This choice is significant, separating his life before the age of 23 from the person he has chosen to become.
The quality of Joshua's communication skills is unsurprising in someone who has taken courses in Conflict
Resolution, Nonviolent Communication, Responsible Thinking, and more than 20 other courses aimed at
self-improvement. He connects easily with people and goes out of his way to build community. This thoughtful,
engaged 38-year-old is not likely who the voting public imagined when thinking about who would serve LWOP
sentences under the POAA.

Joshua’s childhood was defined by trauma and turmoil. Throughout
his early childhood, Joshua'’s father continued to abuse his mother.
Joshua’s mother sought help but was unable to fully remove herself
from the relationship. After years of violence and terror, the day be-
fore Joshua’s fifth birthday, his father killed his mother, with Joshua

and his siblings in the house.

Joshua went to live with his paternal grandmother, who offered

no solace or healing, but instead subjected Joshua to physical and
psychological abuse. CPS investigated multiple times but failed to
intervene in any meaningful way. To make matters worse, his grand-
mother told Joshua and his siblings that their mother was responsi-
ble for her own death and isolated them from their mother’s side of
the family, while holding their father up as a hero.

As he entered adolescence, Joshua began acting out and using alcohol and drugs. At 13, Joshua was sent to
live with his grandfather in Washington, where he was incarcerated for the first time after being caught with
alcohol at school. Joshua's early teenage years were spent in and out of juvenile facilities, where he experi-
enced physical and sexual abuse. When Joshua was released from a juvenile facility at age 17, his father, having
completed his sentence for murdering Joshua's mother, was waiting to pick him up. The first thing they did
together was smoke meth, an activity which consumed the two months Joshua spent free before being arrest-
ed for his first strike.

Joshua was 17 when he was arrested for his first strike, Assault 2. He was automatically declined and sentenced
in adult court. Only two months after being released, at age 19, he committed his second strike, attempted
Assault 2. Shortly after being released and with minimal support, 22-year-old Joshua was again arrested on a
Robbery 2 charge. While awaiting trial for this possible third strike, Joshua refused to accept a plea deal, and
instead tried to get another inmate to murder a cooperating State witness in his trial. Even though it went no
further than a conversation, this talk resulted in his final strike.

Joshua’s actions during the five years from his first strike to his last were characterized by youthful impulsivi-
ty—an inability to grasp the consequences of his actions on others and the repercussions he would face him-
self. Joshua isn't sure whether he knew these crimes were strike offenses but is aware that the significance of
a strike would not have been real to him then. Joshua spent only seven months free between his first and last
strikes. While Joshua’s final strike was a class A felony, the first two were lower-level offenses, class B and C,
and no one was physically injured due to any of these offenses.

Joshua is forthright when talking about the crimes he committed and makes no excuses for his past. He credits
learning about restorative justice as a turning point in his personal development. He thinks deeply about the
perspective of the people he has harmed, and how the harm he experienced led him to cause harm.

In 2016, his mother’s side of the family came back into his life, providing a sense of belonging and the kind of
support that can motivate a person to live up to their potential. Describing the way his Aunt Nelda's fierce
advocacy led to his decision to turn away from trouble, Joshua says, “Love changed my life.” Since that time,
Joshua has determinedly pursued rehabilitation. Today, he would be the first person to acknowledge that se-
rious consequences for his actions were appropriate. Still, it is hard to see how an LWOP sentence serves the
interest of justice, given the nature of Joshua’s offenses, the young age at which he committed them, and the
radically different man he has become.




WHAT WOULD HAPPEN WITHOUT THE POAA?: SENTENCING IN WASHINGTON

In advocating for passage of I-593, advocates told voters that without the Three Strikes Law, “proven repeat
offenders” would not be held accountable and would not face appropriate consequences.* Nothing could

be further from the truth. Removing the POAA from the criminal law would leave the rest of Washington’s
Sentencing Reform Act (SRA) intact. Under the SRA, those whose third offense inflicted serious harm would
receive long or life-equivalent sentences, and those whose third offense inflicted less serious harm (or no harm
at all) would receive shorter sentences—consistent with the SRA's purpose of proportionate and just punish-
ment.'*®

The SRA is a determinate sentencing scheme that accounts for the seriousness of the offense and the individ-
ual’s criminal history to implement the legislature’'s determination of adequate punishment.®* The sentencing
guidelines hold people who have prior convictions accountable by imposing longer sentences for people who
commit multiple crimes.°s

History of the SRA

The SRA was enacted to address vast disparities in sentence lengths imposed under the preexisting system.*®

Under the prior system, judges had broad discretion to set the maximum term at sentencing’” And other than
a few serious offenses with mandatory terms, parole boards had unrestrained discretion to determine when to
release a person before the end of the maximum term, based on demonstration of sufficient rehabilitation.®
This system resulted in people convicted of the same offense serving considerably different amounts of time in
prison.

The great variation in sentences under the pre-SRA system led diverse interest groups to advocate for chang-
es to reduce disparities and clarify potential consequences for criminal activity!®® The SRA ultimately reflected
a consensus of these groups with otherwise divergent interests.™

Truth in Sentencing

The drafters of the SRA embraced the concept of “truth in sentencing,” which essentially stripped judges of
discretion at sentencing™ Under the SRA, all sentences were to be determinate, meaning that the length and
conditions would be known “with exactitude.”™ As a result, parole has largely been abolished.™

The SRA requires that judges select a sentence within a prescribed range based on the seriousness level of
the crime and the individual’s offender score.™ SRA sentencing ranges are presumptive: judges must impose a
sentence within a range unless there are substantial and compelling crime-related reasons justifying an excep-
tional sentence, and any deviation from the sentencing range is subject to substantive appellate review."s "

The SRA established a sentencing grid which ultimately controls all sentencing decisions. The grid designates
16 seriousness levels for felonies, with Aggravated Murder 1 being the only crime at the highest level. At the
lowest level are minor felonies including Forgery, Theft 2, and Unlawful Use of Food Stamps.” The sentencing
grid also includes a scoring system for criminal history that assigns variable weights based on number of con-
victions, seriousness of the offense, similarity to current offense, and length of time between convictions.™

Seriousness level, on the Y-axis, and offender score, on the X-axis, are combined in the sentencing grid with
140 cells assigning sentences ranging from 0-60 days for a level | offense with an offender score of O, to man-
datory Life Without Parole for the level XVI offense of Aggravated Murder for any offender score."
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Sentencing Grid - (RCW 9.94A.510 - Table 1)

SERIOUSNESS

OFFENDER SCORE

LEVEL

o 1 2 3 4 5 6 7 8 9or
more

XVI Life sentence without parole/death penalty for offenders at or over the age of eighteen. For offenders under the
age of eighteen, a term of twenty-five years to life.

XV 23y4m 24y4m 25y4m 26y4m 27y4m 28y4m 30y4m 32y10m 36y 40y
240- 250- 261- 271- 281- 291- 312- 338- 370- 4n-
320 333 347 361 374 388 416 450 493 548

XIV 14y4m 15y4m 16y2m 17y 17y1im 18yom 20y5m 22y2m 25y7m 29y
123- 134- 144- 154- 165- 175- 195- 216- 257- 298-
220 234 244 254 265 275 295 316 357 397

X 12y 13y 14y 15y 16y 17y 19y 21y 25y 29y
123- 134- 144- 154- 165- 175- 195- 216- 257- 298-
164 178 192 205 219 233 260 288 342 397

Xl 9y 9ylim 10y9m 1y8m 12y6m 13y5m 15y9m 17y3m 20y3m 23y3m
93- 102- m- 120- 129- 138- 162- 178- 209- 240-
123 136 147 160 71 184 216 236 277 218

Xl 7yém 8y4m 9y2m 9ylim 10y9m ny7m 14y2m 15y5m 17y1Im 20y5m
78- 86- 95- 102- m- 120- 146- 159- 185- 210-
102 14 125 136 147 158 194 2n 245 280

X 5y 5y6m 6y 6y6m 7y 7yém 9yém 10y6m 12y6m 14y6m
51- 57- 62- 67- 72- 77- 98- 108- 129- 149-
68 75 82 89 96 102 130 144 171 198

IX 3y 3ybm 4y 4y6m 5y 5y6m 7yém 8yébm 10y6m 12y6m
31- 36- 41- 46- 51- 57- 77- 87- 108- 129-
4 48 54 61 68 75 102 16 144 171

Vil 2y 2y6m 3y 3yém 4y 4y6m 6yém 7y6m 8y6m 10y6m
21- 26- 31 36- 41- 46- 67- 77 87- 108-
27 34 41 48 54 61 89 102 16 144

Vil 18m 2y 2y6m 3y 3y6m 4y 5y6m 6y6m 7y6m 8yb6m
15- 21- 26- 31- 36- 41- 57- 67- 77- 87-
20 27 34 P 48 54 75 89 102 n6

VI 13m 18m 2y 2y6m 3y 3yé6m 4ybm 5y6m 6y6m 7y6m
12+- 15- 21- 26- 31- 36- 46- 57- 67- 77-
14 20 27 34 Al 48 61 75 89 102

\% om 13m 15m 18m 2y2m 3y2m 4y 5y by 7y
6- 12+- 13- 15- 22- 33- 41- 51- 62- 72-
12 14 17 20 29 43 54 68 82 96

v 6m om 13m 15m 18m 2y2m 3y2m 4y2m 5y2m 6y2m
3- 6- 12+- 13- 15- 22- 33- 43- 53- 63-
9 12 14 17 20 29 43 57 70 84

I 2m 5m 8m 1m 14m 20m 2y2m 3y2m 4y2m 5y
1 3- 4- 9- 12+ 17- 22- 33- 43- 51-
3 8 12 12 16 22 29 43 57 68

I 4m 6m 8m 13m 16m 20m 2y2m 3y2m 4y2m
0-90 2- 3- 4- 12+- 14- 17- 22- 33- 43-
Days 6 9 12 14 18 22 29 43 57

| 3m 4m 5m 8m 13m 16m 20m 2y2m
0-60 0-90 2- 2- 3- 4- 12+- 14- 17- 22-
Days Days 5 6 8 12 14 18 22 29

21




Stacking Sentences to Increase Punishment

The “Hard Time for Armed Crime” initiative, adopted by voters in 1994, established mandatory enhancements
that further increase sentences for individuals who are convicted of felony crimes while armed with a deadly
weapon.? This law created a two-tiered system of mandatory sentence enhancements related to weapon use,
anywhere between six and 60 months, depending on the type of weapon used and the seriousness of the
crime committed.™ Enhancements are added to the total of the sentence for the underlying crime, multiple
enhancements must be served consecutively with no time reductions for good behavior,?? and judges do not
have discretion to alter the length of the enhancement or to order it to be served concurrently’® Because of
the mandatory, consecutive nature of these enhancements, their inclusion in charges can result in extremely
long sentences.*

Individuals convicted of multiple serious violent offenses also face extremely long sentences because the law
typically requires courts to run sentences for multiple counts consecutive to each other” And because the
sentencing ranges for serious violent offenses usually amount to many years for each offense, stacking the
sentences can easily result in decades of incarceration.

Exceptional Sentencing

Courts have limited discretion to impose a sentence either above or below the standard sentence range, if the
court finds that there are “substantial and compelling reasons justifying an exceptional sentence.” Excep-
tional sentences must still be for a determinate term and cannot exceed statutory maximum sentences or fall
below statutory minimum sentences, where they exist.

The court may consider specific factors, typically related to the crime, in deciding whether to impose an
exceptional sentence either below or above the standard sentencing range.”” Mitigating circumstances justify-
ing a sentence below the standard range are illustrated by non-exclusive examples in the statute, such as the
victim's participation in or initiation of the incident, crimes committed under duress, and offenses committed in
response to abuse.”® A sentence above the standard range must be based on the statutory aggravating factors
that the State has pleaded and proved beyond a reasonable doubt and which cause the offense to be signifi-
cantly different from the “typical” crime on which the sentencing guidelines were based.”

Prosecutor Power Under the SRA

The SRA bolstered the power of prosecutors, providing them with discretion to make critical decisions, such
as what crime to charge, whether to plea bargain, and when to grant a request for resentencing.® While the
stated purpose of the SRA is to “[e]nsure that the punishment for a criminal offense is proportionate to the
seriousness of the offense and the offender’s criminal history,”® in reality, prosecutors have immense power to
determine the outcome in any given criminal case. By referring to the sentencing grid, prosecutors can know in
advance with near certainty the sentence the court will impose based solely on the crime charged. In Washing-
ton, “it is very common to have different prosecutors in the same office make wildly different charging deci-
sions on the same set of facts.”® Because criminal conduct often meets the definition of various similar crimes,
the prosecutor can, to some degree, control the length of the sentence through selection of which crime(s) to
charge. This gives prosecutors tremendous leverage in negotiating plea deals, and in the three-strikes context
can result in the difference of a standard SRA sentence and life without parole.
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Further, the data presented above bears out the possibility that implicit biases of prosecutors are partially re-
sponsible for driving the observed racial disparities. Like all actors in the criminal legal system, prosecutors are
also at risk of acting on implicit racial bias or personal perspectives in exercising prosecutorial discretion.s For
example, a prosecutor faced with deciding between a strike offense or a non-strike offense may unconsciously
select the harsher crime based on harmful racial stereotypes associated with dangerousness and criminality.

SRA Sentencing Examples

Determining the sentence for a third strike in the absence of the POAA requires reference to the sentencing
grid, which increases punishment based on criminal history. This exercise demonstrates both that the law is
overly harsh for the lower-level offenses and that the SRA results in serious punishment for the more serious

and violent crimes. The three simple examples below illustrate this point.s

After two prior convictions, one
for Assault 2 (class B felony)
and one for Promoting Prostitu-
tion 1 (class B felony), an indi-
vidual convicted of Promoting
Prostitution 1 may expect to
receive a sentence of 2.5to 3.4
years under the SRA sentenc-
ing guidelines.

For a third strike lower-level
felony, the POAA will mandate
LWOP—an exponentially longer
sentence than what has been
deemed appropriate for the
same offense under the SRA

mid-level strike sentence

under the SRA

After two prior convictions, one
for Robbery 1(class A felony),
and one for Assault 2 (class B
felony), an individual convicted
of Assault 1 (class A felony) as

a third strike may expect to
receive a sentence of 10.75 to
14.25 years.

For a third strike that is a class
A felony with a greater seri-
ousness level, the POAA will
yet again mandate LWOP—a
sentence that is substantially
longer than what would be im-
posed under the SRA to punish
a more serious class A offense.

serious violent strike sentence

under the SRA

After two prior convictions, one
for Assault 1(class A felony),
and one for Rape 1(class A
felony), an individual convicted
of Murder 1 (class A felony) as

a third strike may expect to
receive a sentence of 26 to 34.6
years, and cannot receive a
sentence below 20 years, even
as an exceptional sentence.”

For the most serious crimes,
the SRA mandates punishment
sufficient to provide for public
safety, without the inefficient
use of government resources
which a sentence under the
POAA requires.
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Orlando Ames: Showing Up

Orlando Ames remembers growing up in an environment where boys
didn't cry. Instead, they fought. But fighting was simply an outlet for
emotions that could not find their own healthy expression. Ultimately, it
was a lack of support and a lack of understanding of these emotions that
Orlando says set him down the wrong path.

“| loved school!” he says. “| was bored in school--I got ahead of other
kids. Anything | wanted to do, | could. People would say to me, ‘You're
one of the smartest people | know.” But he still found himself in conflict:
“l had anger issues,” he admits, but the tools to handle them weren't
there. “I didn't know how to deal with things emotionally.”

Orlando was a very young man when he committed his first two strike
offenses. In 1986, when he was just 18 years old, Orlando was convicted of Robbery 2. His second strike of Rob-
bery 1 came two years later in 1988. Then, just after Washington enacted the POAA, Orlando was convicted of
Assault 2. In April of 1995, he received a mandatory sentence of life without parole.

As he began serving his sentence, Orlando reflected on his life, his choices, and how, despite his incarceration,
he had matured and changed. He was now 27, and he sought ways to support others in similar positions and
from similar backgrounds. Because of his LWOP sentence, Orlando was ineligible to participate in many class-
es and programs. Despite this, he successfully petitioned to participate in the prison’s education system. He
joined University Beyond Bars and the Black Prisoner’s Caucus. Orlando earned his degree and helped to build
the foundation of a community that values education, giving back, and making sure no one is left behind.

“Our goal was to refuse to let anyone fail,” he says. “We studied in the yard, the gym ... anywhere.” Orlando
recognized that many people around him in prison were likely dealing with unresolved trauma. He remembers,
“People would say, ‘He's uneducated.” No, it's how you were trying to teach him. The truth is they can learn. It'll
surprise them when you see the light click on and they get it.”

Though Orlando would have been released after Robbery 2 was removed from the strikes list, he was granted
clemency and released almost ten years ago. At Orlando’s clemency hearing in 2014, King County Prosecutor
Dan Satterberg discussed the mistaken presumption held by prosecutors when the POAA was new that they
did not have discretion in charging and sentencing decisions. Had prosecutors been aware of this discretion,
many individuals, such as Orlando, who had been convicted of “young man’s crimes,” as Satterberg put it,
would have been treated differently.s®

Orlando’s journey highlights a lack of resources, a lack of support during critical points in his youth, and a
mistaken belief among prosecutors that they had no ability to take a different approach when the punishment
truly didn't fit the crime. His experiences as a young Black man in disadvantaged Seattle neighborhoods only
strengthened his anger. “The streets provided me with an outlet to my frustration and pain,” he says. Today,
Orlando can clearly express what would have kept him off the path to incarceration: “| wish there was someone
| could have spoken to,” he says, “someone who looked like me that understood what | was going through.”

Since his release in 2014, Orlando has dedicated himself to becoming the figure that he needed when he was
young. For years he has worked in the community helping those who have been in the system or who are at
risk of becoming system involved. He now works as an outreach specialist, connecting with youth who need
someone who can relate to the challenges and struggles they experience. “Be consistent with young folks,”
he says. “[Kids] don't have that consistent person who shows up [for them]. Even when they cuss me out, |
say, ‘OK, I'll show up tomorrow.” Reflecting on the importance of having someone who shows up, he adds, “To
understand a young person, you have to talk to them. You're planting a seed that things can be different. | still
look at my journey as something | went through. It doesn’t define me. | am not the behavior | once
demonstrated.”
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EFFORTS TO REDUCE THE HARM OF THE POAA

Three-strikes laws have been subject to criticism from the beginning, primarily because the sentencing
schemes are often over-inclusive and not proportionate to the offenses committed. By the early 2000s, several
states with three-strikes punishment schemes significantly modified their laws by reducing their severity or
scope.®™ In Washington, several reforms to the POAA have been attempted, but in the three decades since it
became law, the removal of Robbery 2 from the strikes list (and its retroactive application) has been the only

meaningful change.

1993

1999

2003

2009

2011

2019

2020

2021

2024

POAA Passes

Efforts to remove Assault 2 and Robbery 2 begin

Racial disparity relied upon as basis for removal of
both Assault 2 and Robbery 2

Racial disparity relied upon as basis for removal of
Robbery 2

Effort to create 2nd look for POAA

Removal of Robbery 2 on the basis of racial disparity

Prosecutor Initiated resentencing

Removal of Robbery 2 made retroactive

Effort to remove juvenile strikes

Legislative Attempts at Reform

Concerns about the racial disparities created by the POAA surfaced within a decade of its passage.*® The
emergence of this reality created more and more pushback against the law, including from the chairman of the
Sentencing Guidelines Commission.
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Soon, legislative actions started to reflect the changing public opinion on the efficacy of the Three Strikes Law.
The bill report for House Bill 1881in 2003 was the first to expressly mention racial disparity as part of testimo-
ny in favor of removing Assault 2 and Robbery 24 The argument in favor of these amendments was that the
POAA was meant to target the most serious, violent, and dangerous offenders. Robbery 2, as a class B felony,«
was simply not the kind of offense the law was meant to address.*4 Additional testimony in favor of removing
Robbery 2 through the years also addressed racial disproportionality, noting, in 2009, the “disparate effect on
African Americans,” and in 2019, the “racial disparity in how the persistent offender statute is enforced.”

Efforts to remove Robbery 2 and Assault 2 from the strikes list began in 1999 and have continued through 2021
and 2024, respectively“ Efforts to remove Assault 2 from the strikes list have not yet succeeded. But after
decades of advocacy, in 2019, S.B. 5288 successfully removed Robbery 2 from the strikes list¥ The amendment
was made retroactive in 2021 through S.B. 5164,® allowing anyone serving a three-strikes sentence based on at
least one Robbery 2 offense to be resentenced.*

Notably, the Washington Association of Prosecuting Attorneys supported this change, stating that it would
mitigate the disparate impact of the POAA on communities of color and save costs to the state overall* The
2019 bill, like the earlier bills proposing removal of Robbery 2,5 had support from prosecutors. King County
Prosecuting Attorney, Dan Satterberg, who had been vocal about concerns with aspects of the three strikes
regime for many years, said in 2008: “before three strikes your third robbery 2 would net you about 18 months
in prison. Now it’s life.”®® Then, in 2013, Satterberg said: “[I]t is in the interest of justice not to throw away the
key on those who committed a robbery in their 20s and who are now in their 40s."5

John Carlson has strenuously opposed efforts to amend the law at the Legislature. Through racially coded lan-
guage, Carlson stated in 201 that the Three Strikes Law targeted “two types of criminals: (1) dangerous thugs
and (2) those who commit less-severe yet more numerous offenses over time.””*® But the Legislature’s action

in undoing the arbitrary, disproportionate, and devastating impact of including Robbery 2 in the Three Strikes
Law sends a clear message about how it is perceived by the public.s

More recently, efforts in both the courts and the legislature have focused on removing juvenile strikes from the
POAA. Stakeholders in the criminal legal system now recognize the neurobiological differences of the devel-
oping brain that make children less culpable than adults and afford them greater constitutional protection from
disproportionate punishment.!®” But in 2023, the Washington Supreme Court avoided ruling on the constitu-
tionality of juvenile strikes in State v. Reynolds by reasoning that the POAA punishes only the third strike, and
is not technically punishment for earlier strikes, including those committed under age 18 During the 2024
legislative session, in response to Reynolds, Senator Frame introduced S.B. 6063. This bill would have prevent-
ed the use of juvenile strikes and allowed those already serving life sentences based on juvenile strikes to seek
resentencing. The bill made it out of committee but failed to make it to the floor for a vote®

Prosecutors’ Recognition of Their Power to Address Past Harm

One of the first things former King County Prosecutor Dan Satterberg did after taking office in 2008 was to
pull the case files of individuals sent to prison for life without the possibility of parole under Washington'’s
three strikes regime and assign three deputies to review the cases.*® Fifteen years had passed since the first
individuals were sentenced under the POAA, but Satterberg made these closed cases a priority because he
believed “[s]Jome of these cases d[id]n't deserve a life sentence.”" In 2011, Satterberg backed a bill in Olympia
to reform the Three Strikes Law by establishing parole eligibility after 15 years for those who did not have any
strikes that were class A felonies or sex offenses’ Though that bill did not pass, Satterberg’s commitment to
addressing injustices in specific cases continued. By 2014, Satterberg had testified on behalf of at least six in-
dividuals with three-strikes sentences in front of the Washington State Clemency and Pardons Board.® While
testifying on behalf of Orlando Ames, Satterberg requested a clemency recommendation to “help me recon-
cile the charging practice in the King County Prosecuting Attorney’s office, which has significantly changed
from the early days of three strikes implementation.”4

Though they are the exception rather than the rule, a few other prosecutors in Washington State have started
to follow Satterberg'’s lead. Former Snohomish County Prosecutor Adam Cornell believes the tough-on-crime
ethos of past decades violates an “evolving standard of decency,” and former Clark County Prosecutor Camara
Banfields wonders, “[was] the harm that great that you actually should take someone’s liberty away for the rest
of their life?"*¢ Pierce County Prosecutor Mary Robnett began a review of eighty-nine cases after taking office
in 2019 because of her concern about the law.*’
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These Washington prosecutors are not alone. Prosecutors from across the country have joined together to
address their role in “sentencing second chances and addressing past extreme sentences.”® In 2021, Fair and
Just Prosecution published a joint statement signed by more than fifty prosecutors from all over the country,
calling on their colleagues to join them “in adopting more humane and evidence-based sentencing and release
policies and practices.”* While highlighting the unique position of prosecutors in prosecuting and charging
decisions, the statement acknowledged “[w]hile prosecutors and judges of decades past may have pursued
and imposed harsh sentences with the misguided belief that certain individuals were incapable of rehabili-
tation, there is simply no justification for maintaining those sentences when a person demonstrates that the
opposite is, in fact, true.”” This statement exemplifies a changing tide in how prosecutorial discretion can and

should be used.

In 2020, Washington passed into law prosecutor-initiated resentencing, stemming from Senate Bill 6164.” The
law allows prosecutors to petition a court to resentence an individual “if the original sentence no longer serves
the interests of justice.””? Rather than giving individuals serving sentences the power to go directly to the
court, the Legislature bolstered the prosecutor’s power, providing another discretionary vehicle “to reevaluate
a sentence after some time has passed” to ensure sentences remain proportional, uniform, and advance peno-
logical goals for public safety.”>

However, this new law has fallen short in its implementation. For the law to be an effective tool, prosecutors
must use it. Preliminary data gathered by the Washington Defender Association indicated that only about

a third of Washington's 39 elected prosecutors had sought resentencing as of August 2023, and only three
counties had filed petitions in five or more cases.™ Further data gathered through public disclosure requests
and an informal survey by Pierce County Prosecutor Mary Robnett’s office suggests that the law has been used
“sparingly or not at all.””® And various prosecutor’s offices have taken the position that they are not authorized
to use this process to address mandatory sentences such as those imposed under the POAA 7

Second Look Reforms

As state governments and communities have begun to question the efficacy of three strikes laws, second look
sentencing reforms have gained popularity as a way to preserve the regime but create some relief. The Ameri-
can Law Institute first added a second look sentencing provision to the Model Penal Code in 2008.7” The most
recent model language suggests allowing an individual to petition a court for a sentence review after 15 years
in prison, or after 10 years in prison if the person was under 18 at the time of the offense.”®

Though the Model Penal Code language has not been adopted wholesale in any U.S. jurisdiction, several states
have enacted second look statutes. These laws afford individuals serving long sentences the opportunity to
have their sentences reevaluated by a judge or administrative board, and the chance—but not guarantee—to be
released if the person demonstrates rehabilitation after a defined period. Ten states and the District of Colum-
bia have some semblance of a second look statute, but only California and Colorado offer review specifically to
prisoners sentenced under recidivist schemes.” These various second-look provisions also differ in: whether
the law applies retroactively; the required minimum number of years to be served before review; the means

of obtaining resentencing or review; and whether certain offenses exclude a person from benefiting from the
provision.

Fourteen states, including Washington, have provisions to allow elderly or terminally ill prisoners to seek early
release®® While these compassionate release provisions are distinct from and narrower than broader second
look schemes, they demonstrate recognition of a circumstance in which penological goals are not served by
continuing incarceration. In Washington, however, an individual sentenced to LWOP, whether through three
strikes or for aggravated murder, is not eligible for such consideration, rendering LWOP a true death-in-prison
sentence®

Washington has no meaningful second look program for prisoners serving LWOP under the three strikes
regime.® Bills proposing to establish a second-look system in Washington for individuals serving life or long
sentences for crimes committed before age 25, which would have applied to eligible people serving POAA
sentences, have not advanced out of policy committees in recent years.

27



Raymond Williams: Practicing Hope

Today, Raymond Williams is serving a death in prison sentence under the Three Strikes Law. But his story be-
gins with a childhood of neglect, abuse, and abandonment. When Raymond was two years old, his mother left
him with her parents. Raymond remembers those years as the only time he felt truly loved as a child. This end-
ed abruptly when, at age six, his mother, stepdad, and new little brother picked him up to move to a trailer in
Yelm, Washington. Over the next ten years, Raymond suffered frequent physical abuse and neglect from those
who were supposed to love and care for him. CPS placed Raymond in foster care when he was 13; however, his
experience in foster homes and group homes simply changed the abuser from mother to the state, teaching
him that he could not trust adults. As a result, he became a runaway on the streets of Olympia.

Raymond'’s early teen years were especially difficult. He struggled with depression and attempted suicide
multiple times. Substance use became an escape from a world he felt did not have a place for him. He over-
dosed on prescription pills at 15, dying for 17 minutes and slipping into a coma after doctors resuscitated him.
A doctor asked him why he took the pills, and Raymond scribbled on a notebook, unable to speak due to tubes
placed in his throat, “Because | can.”

Street crime became a means of survival. One day, he followed an 18-year-old friend into an unoccupied home
looking for food to eat and valuables to steal. While inside, the boys found several firearms. Raymond was
charged with Burglary 1. Though he was only 16, the State sought to prosecute him in adult court. Raymond
agreed to be transferred in a desperate attempt to leave the horrible conditions of juvenile detention.

Raymond was released at age 19 to a homeless shelter. The next few years were tumultuous, as Raymond felt
disconnected from his peers and unsupported in reentering society. Raymond managed to start a business. He
fell in love with a woman and had a son. But, influenced by his peer group at the time, Raymond began using
drugs and his life quickly spun out of control. He lost his home, car, and relationship with the mother of his son.
In a moment of intense anguish, Raymond found his son’s mother in bed with another man and punched him.
He was convicted of Burglary 1and sent to prison for his second strike.

Raymond was motivated to be the father he always intended to be for his son. When released, however, he was
unprepared to meet the responsibilities he faced. Raymond turned back to drugs after struggling to establish
healthy, meaningful relationships with his son and other members of the community. He struggled with be-
havioral health issues and felt he had no place in society. In an act with complicated motivations, 28-year-old
Raymond broke into a meth house in an act of vigilantism and survival and shot a man in the leg who had been
introducing underaged girls to methamphetamine. Raymond pled guilty to Assault 2, his third strike.

Since receiving his death in prison sentence in 2008, Raymond has radically
transformed himself through a commitment to personal accountability and
healing. He strives to set an example that rehabilitation is possible, and lives
a life his son could be proud of. In 2016, he heroically saved the life of Correc-
tions Officer Terry Breedlove from an ongoing assault by another prisoner.

Raymond has also become an invaluable community leader focused on
systemic change. Raymond helped start the Sustainable Practices Lab at the
Washington State Penitentiary. Since 2017, Raymond has served on the Steer-
ing Committee for the Concerned Lifers Organization, a group dedicated to
working with society to stem mass incarceration and reduce crime. Raymond
co-founded the State Raised Working Group, a team devoted to disrupting
the foster-care-to-prison pipeline. Recently, Raymond has become more in-
volved with the legislative process, and works with various community groups
to help shape future efforts for change.

Foy Ll
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When asked why he spends his time focused on society even though he is sentenced to die in prison, Raymond
says, “It is hope. Recently, my friend Jon recommended a book called Making Hope Happen. It turns out, | am

a very hopeful person. | face life, with its limits, and | pursue the future | envision. To quote the book, ‘I discov-
ered that my mind jumps to the future even before my feet hit the ground in the morning.’ | believe in a better
future than death in prison, and | believe in a better society than one that will execute me in this fashion for the
crimes | committed.”

28



RECOMMENDATIONS

The race disproportionality data discussed in this report demonstrate that reducing the reach of the POAA will
not meaningfully change its racially disparate impact. This reality makes it difficult and possibly disingenuous
to make recommendations about how the law can be improved. Instead, the data—and the emptiness of the
public safety rationale—underscore the need to eliminate three-strikes sentencing under the POAA.

Until repeal becomes a politically viable solution, policy makers should pass amendments that would reduce
the harm of the law. These amendments will not reduce the racial disproportionality of the law but will drasti-
cally improve the lives of many people who now face death in prison. The recommendations are listed in order
of expected impact.

1. Repeal the Persistent Offender Accountability Act. This is the only policy solution that can completely
address the racial inequity and other harms discussed in this report and experienced on a daily basis by
Walter, Joshua, Raymond, and the hundreds of others who continue to have hope for a life outside prison.

2. Establish an opportunity for release for those serving three-strikes sentences after no more than 15 years
of incarceration, whether through a second look regime or review by the Indeterminate Sentence Review
Board.

3. Give judges discretion to determine whether an offense counts as a strike by changing the automatic
nature how a most serious offense is defined. For example, this could by accomplished by requiring the
State to prove that an offense should be considered a most serious offense and/or allowing the defendant
to present mitigating factors for the judge to consider.

4. Remove less culpable criminal conduct from the list of strike offenses, including juvenile strikes, all class B
and class C felonies, and all anticipatory offenses that would be graded as class B or C felonies.

CONCLUSION - BY RAYMOND WILLIAMS

The POAA is not an instrument of community safety, it is an instrument of harm. The moral compass of men
like John Carlson led us to this place. How much longer will we accept them as our pilots? How much harm and
racial disparity must we measure before we can no longer ignore it, or justify it under the pretense of public
safety?

We should look at ourselves in the mirror, face what has been done, and choose redemption. This is, in fact, the
very thing we wish to see from people convicted of crimes who have harmed society. The remedy is the same:
accountability, remorse, and dedication to a new path. Many of the people convicted under the POAA, despite
being sentenced to die in prison, have mustered the repentance and courage necessary for change. We can
learn a lot from them. And the people featured in this report are emblematic of this capacity for change and
the healing power of transformation. To deny this capacity in others is to deny the capacity for change within
ourselves.

We abandoned the ideals of redemption and transformation when we passed the POAA. But these ideals are
still there, right over the horizon, waiting for us to plot a new course and pursue them once again.
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DATA APPENDIX AND METHODOLOGY

Methodology

The underlying data of all three-strikes sentences imposed since the law’s inception was compiled using data
from the Washington State Caseload Forecast Council (CFC)through fiscal year 2023. See https://www.cfc.
wa.gov/Publications.htm. The CFC has tracked the crimes and race information for all defendants sentenced
under the POAA. The Sentencing Guidelines Commission (SGC) catalogued all data through May 2008 in a
single report, and the CFC catalogued all data from June of 2008 through fiscal 2017 in its 2017 “statistical
summary.” The CFC continued cataloguing crime and race data for POAA defendants in each of its annual
statistical summaries from 2018 through 2023. Data from the CFC sources was entered into a single Excel
spreadsheet. Only three-strikes cases, not two-strikes cases under the sex offense statute, were included. Peo-
ple who the Sentencing Guidelines Commission indicated were no longer persistent offenders after the Court
of Appeals overturned a conviction were excluded. Department of Corrections records were not referenced to
determine whether individuals with these sentences are alive, deceased, incarcerated, or released.

Because the Legislature recently removed Robbery 2 as a strike offense, cases in which defendants were sen-
tenced under the POAA for a strike of Robbery 2 were indicated so those cases could be filtered out for data
analysis. Where individuals would still be subject to a POAA sentence for other reasons, they were indicated as
being ineligible for Robbery 2 relief. For instance, some individuals had three or more remaining strike offenses
after removing second-degree robbery. The CFC listed all strike offenses, clearly delineating who remained
subject to a POAA sentence following the removal of Robbery 2 from the strikes list.

To evaluate the racial breakdown of those sentenced based on Assault 2, a column for these crimes was includ-
ed to allow filtering for data analysis. Defendants with Assault 2 strikes with either a deadly weapon enhance-
ment or a sexual motivation enhancement were excluded because these enhancements independently autho-
rize a POAA sentence. Thus, the racial metrics for Assault 2 are for those defendants sentenced to life without
parole based on a strike of Assault 2 (or Attempted Assault 2) alone, with no enhancements.

For both Robbery and Assault, there were a handful of very old cases for which the CFC did not state the
degree of the crime. This uncertainty was indicated in the data and these cases were not counted as either
Assault 2 or Robbery 2.

For evaluating which three-strikes sentences were imposed based on a juvenile strike—a conviction in superior
court for a strike offense committed by an individual under the age of 18—a column in the original spreadsheet
was included. The juvenile strike column was populated (“Y"/“N”) by analyzing at least one of the following
data sets to determine the age at the time of the first strike offense:

» the SGC and CFC data containing each defendant’s date of birth, year of first strike, and list of strike
offenses;

> aspreadsheet provided by the Department of Corrections in response to one of the author’s Public
Records Act request that listed the criminal history of all POAA prisoners (by DOC number) that were
identified by DOC as having any juvenile criminal history, along with the age at the time of each of their
crimes, and the cause number for every crime in the person’s criminal history (both juvenile adjudications
and adult offenses);

» judgment and sentences of three-strikes POAA prisoners provided by DOC to the authors in response to
Public Records Act requests; and

» aspreadsheet created by Columbia Legal Services for purposes of its report, Washington’s Three Strikes
Law: Public Safety & Cost Implications of Life Without Parole (2010), https://columbialegal.org/wp-content/
uploads/2019/03/CLS-Report_Washingtons-Three-Strikes-Law.pdf. This spreadsheet was compiled based
on review of all POAA three-strikes judgment and sentences identified in the SGC data through 2008.

The judgment and sentences of each person identified in the 2008 SGC POAA report were obtained

by submitting a Public Records Act request to the Department of Corrections. Using the judgment and
sentences, a master spreadsheet was generated that tracked each POAA three-strikes sentence, including
but not limited to DOC number, name, POAA cause number and case number, date of birth, date of each
strike offense, and age at the time of each strike offense.
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For sentences before 2009, where both the birth year and year of the first strike was included in the SGC/
CFC reports, at least one of three methods was used to determine the existence of a juvenile strike.

» The first method was to input a “Y” where the age at the time of the first strike offense was indicated as
under 18 in the Columbia Legal Services spreadsheet generated for its Three Strikes Report.

» The second method was to sort by approximate age at time of first strike, which was a column included in
the master spreadsheet compiled from SGC/CFC reports, and which was based on subtracting the birth
year from the first strike year. If the approximate age of the first strike was <20, the cause number/case
number was cross-checked against the Columbia Legal Services spreadsheet and/or the DOC spreadsheet
to confirm the existence of a juvenile strike.

» The third method was to determine the existence of a juvenile strike directly from individual judgment and
sentences provided by DOC, if available.

For sentences after 2009, CFC stopped providing the first strike year in its POAA summaries. To determine
“Y"/“N" on juvenile strikes for post-2009 POAA sentences, the following methodology was used: If the individ-
ual’s cause number did not appear on the DOC spreadsheet, it was presumed there was no juvenile strike (en-
tered “N”). If the POAA cause number did show on DOC spreadsheet, the offense specified as the first strike
in the CFC reports was cross checked against the age at the time of the first strike on the DOC spreadsheet,
ensuring the first strike was committed under the age of 18 (entered “Y").

To determine whether those with juvenile strikes are still incarcerated, the individual’s name was entered into
the DOC inmate search tool. See https://www.docwa.gov/information/inmate-search/.

The PivotTable function of Microsoft Excel was used to filter and analyze the three-strikes sentencing data
according to different case criteria. A PivotTable allows users to calculate, summarize, and analyze data that
generates comparisons, patterns, and trends in data. To generate the various data sets presented in this
report, the PivotTable function allowed sorting and filtering by crime characteristics that had been coded in
the original master spreadsheet (i.e., whether a particular sentence involved a particular crime like Robbery 2
or Assault 2, inchoate crimes, enhancements), and generated values for count of race for each subset of data
produced by use of the PivotTable filters.

Data Used for Disproportionality Calculations

The report includes multiple measures of relative racial disproportionality. The comparators used in the rel-
ative disproportionality calculations are included in the tables below: racial breakdown of Washington State
population from the United States Census Bureau; racial breakdown of the prison population as of June 2023
as reported by the Washington State Department of Corrections; racial breakdown of violent crimes between
1999-2020 from the American Equity and Justice Group Data Dashboard—which uses data from the Wash-
ington Administrative Office of the Courts; and racial breakdown of the sentences imposed for first-degree
aggravated murder from 1999-2020 from the American Equity and Justice Group Data Dashboard.

Relative disproportionality (rel. disp.) is calculated by dividing the percentage of the POAA population by the
percentage of that same group in the population as a whole (e.g., 37.41 + 4.6 = 813), which means that the rela-
tive disproportionality of Black people with three-strikes sentences are overrepresented relative to their share
of the population by a factor of 813.

Comparative disproportionality (comp. disp.) is calculated by dividing the relative disproportionality of the
overrepresented group by the relative disproportionality of the control group (i.e., white) (e.g., the comparative
Black/white disproportionality ratio of those with three-strikes sentences is 813 + .80 =10.16). Comparative dis-
proportionality measures are not presented here, but readers can easily calculate them with the data in Table
A1and Table A2.
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Table A1. Washington State Racial Demographic Distribution

Race and Hispanic Origin Total Racial Percentage

White alone, not Hispanic or 65.1%
Latino

Black 4.6%
American Indian & Alaska 2.0%
Native

Asian 10.5%
Native Hawaiian and Other 0.8%
Pacific Islander

Two or More Races 5.3%
Hispanic or Latino 14.0%
Total 102.3%

Table A1 reflects data from the United States Census Bureau. Washington Quick Facts, United States Census
Bureau, https://www.census.gov/quickfacts/fact/table/ WA?#. The categories used in Table A1 maintain the
racial categories used in the census. Total racial percentage is more than 100 because people who identified
as having “Hispanic or Latino” ethnicity are also included in the racial categories. Categories other than “Two
or More Races” include “persons reporting only one race,” (fact note a), and “Hispanics may be of any race, so
also are included in applicable race categories,” (fact note b).

Table A2. Department of Corrections Racial Demographic Distribution - June 2023

Race and Hispanic Origin Total Racial Percentage

White alone, not Hispanic or 55.2%
Latino

Black 17.6%
American Indian & Alaska 5.4%
Native

Asian/Pacific Islander 4.4%
Other + Unknown 11%
Hispanic or Latino (All Races) 16.2%
Total 99.9%

Table A2 uses the June 2023 DOC Agency Fact Card; this date aligns with the most recent sentencing data
from fiscal year 2023. See https://www.doc.wa.gov/docs/publications/reports/100-RE005-2306.pdf
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Table A3. Convictions for Aggravated Murder from 1999-2020

Race and Hispanic Origin Total Racial Number of Sen-
Percentage tences

White alone, not Hispanic or 70.4% 50
Latino

Black 1.3% 8
Native American 0.0% o
Asian 7.0% 5
Latinx 1.3% 8
Totals 100% 71

Table A3 uses data from American Equity & Justice Group, https://www.americanequity.org/dashboard.html.
On the “Case Drill Down” tab, select Murder 1 from the “Offense/Case Number” filter at the top, leave year
range from 1999-2020 and age range from 0-100, then select “Yes” from the LWOP Sentence filter on the
right-hand side, then select “16” from the “Seriousness” filter on the right hand side.

Table A4. Sentences for Violent Offenses (Seriousness Levels 8-16) Between 1999-2020

Race and Hispanic Number Convicted Number of Sentences
Origin of Violent Offense

(Percentage of

Total)
White alone, not His- 67.6% 24,634

panic or Latino

Black 171% 6,219
Native American 2.2% 808
Asian 2.9% 1,058
Latinx 10.2% 3,726
Totals 100% 36,445

Table A4 uses data from American Equity & Justice Group, https://www.americanequity.org/dashboard.html.
Table A4 uses seriousness level as a proxy for violent offense. The AEJG data dashboard allows for filtering
sentences by seriousness level, but not by whether the conviction is a violent crime. Seriousness level can
serve as a proxy for sentences involving violent crimes. The crimes included in the definition of “violent of-
fense,” which includes all class A felonies and a handful of class B felonies, RCW 9.94A.030(58), were cross-ref-
erenced with RCW 9.94A.515 (Table 2: Crimes Included Within Each Seriousness Level). Violent crimes are
mostly captured within seriousness levels VIII-XVI. Seriousness levels below VIII were excluded, because the
vast majority of crimes with a |-Vl seriousness level were nonviolent crimes. Seriousness level as a proxy for
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violent crime is therefore underinclusive because the data set does not include some class B felonies that are
enumerated as violent crimes (Drive-by Shooting, Extortion 1, Kidnapping 2, Arson 2, Assault 2, Robbery 2,

Vehicular Assault Under the Influence), and does not include a few class A felonies (Burglary 1, Homicide by

Watercraft by Disregard for Safety of Others, Use of a Machine Gun in Commission of a Felony, and Vehicular
Homicide by Disregard for Safety of Others).

Table As. Relative Disproportionality of POAA Sentences Compared to WA Population, WA Prison Popula-
tion, Sentences for Violent Offenses (1999-2020), and Sentences for Aggravated Murder (1999-2020)

RACE % OF POAA % OF WA REL. % OF WA REL. % OF SENTENC- | REL. DISP. | % OF SENTENC- | REL. DispP.
SENTENCES Por. Disp. PRISON PopP. | Disp. | ES FOR ViO- ES FOR AGGRA-
(1994-2023) LENT OFFENSES VATED MURDER
(1999-2020) (1999-2020)
White 52.22% 65.1% 0.80 55.20% | 0.94 67.60% 0o.77 70.42% 0.74
Black 37.41% 4.6% 813 17.60% | 213 1710% 219 1N.27% 3.32
Latinx 3.70% 14.0% 0.26 16.20% | 0.23 10.20% 0.36 1.27% 0.33
Asian 2.59% 10.5% 0.25 4.40% | 0O.59 2.90% 0.89 7.04% 0.37
Native 4.07% 2.0.% 2.04 5.40% 0O.75 2.20% 1.85 (@) (@]
American
Totals™4 99.99% 95% 99.9% 100% 100%
Table Aé6. Relative Disproportionality of POAA Sentences with Assault 2 Strikes Compared to WA Popula-
tion, WA Prison Population, Sentences for Violent Offenses (1999-2020), and Sentences for Aggravated
Murder (1999-2020)
RACE % OF POAA % OF WA REL. % OF WA REL. % OF SENTENCES | REL. % OF SENTENCES | REL.
SENTENCES Pop. Disp. PRISON PoP. | DISP. | FOR VIOLENT Disp. FOR AGGRAVATED | Disp.
WITH ASSAULT OFFENSES (1999- MURDER (1999-
2 (1994-2023) 2020) 2020)
White 52.11% 65.1% 0.80 55.20% | 0.94 67.60% 0O.77 70.42% 0O.74
Black 33.1% 4.6% 7.20 17.60% 1.88 1710% 1.94 1.27% 2.94
Latinx 5.63% 14.0% 0.40 16.20% | 0.35 10.20% 0.55 1.27% 0.50
Asian 4.22% 10.5% 0.40 4.40% | 0.96 2.90% 1.46 7.04% 0.60
Native 4.92% 2.0.% 2.46 5.40% 0.91 2.20% 2.24 (@) (@)
American
Totals™5 99.98% 95% 99.9% 100% 100%
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Table A7. Relative Racial Disproportionality of POAA Sentences with Juvenile Strikes Using Washington
State Population

Race Total WA Racial Number of POAA Relative Disproportionality
Percentage Sentences Excluding

Robbery 2 (Percentage

of Total)
White 651% 4% 0.63
Black 4.6% 36% 791
Latinx 14.0% 18% 1.30
Asian 10.5% 0% 0.00
Native 2.0.% 5% 2.27
American
Totals 95.0% 100%
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(statement for Initiative Measure 593 by John Carlson, Brian Edersole & Ida Ballasiotes).

51 Id.

52 Id.

53 RCW 9.94A.030(32).

54 RCW 9.94A.030(37)(a). The POAA also has a “two strikes” provision for sex offenses, RCW
9.94A.030(37)(b), requiring the same LWOP sentence as in the “three strikes” provision. RCW
9.94A.570.
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55 RCW 9.94A.555(2)(a); see also Voters Pamphlet, supra note 50, at 4.

56 Voters Pamphlet, supra note 50, at 4.
57 Id. at 4-5.

58 Id. at 4.

59 Id.

60 Id. at 5. The Statement Against was prepared by: John A. Strait, Associate Professor of Law;
Carl Maxey, Attorney at Law. Advisory Committee: Reverend John Boonstra, Executive Minister,
Washington Association of Churches; Judge Robert Winsor, retired; Judge Solie M. Ringold, retired;
Monica Zucker; John M. Junker, Professor of Law.

61 Id.

62 Id.

63 See, e.g, John Carlson, Editorial, Why the Double Standard When it Comes to Violence?, THE SEAT-
TLE TIMES, Feb. 8,1994, at B4 [hereinafter Carlson, Double Standard].

64 John Carlson, It Seems I've Been Having an Effect on Some People, THE SEATTLE TIMES, June 15,
1993, at B4.

65 See, e.g, id; Carlson, Double Standard, supra note 63.

66 Jack Hopkins, Cost Issue Fuels I-593 Debate - Financial Burden is Worth it, Crime Victims Say,
SEATTLE POST-INTELLIGENCER, Oct. 6, 1993, at Al.

67 Id.

68 Debera Carlton Harrell, Three Strikes - and Then What Are We Out?, SEATTLE POST-INTELLI-
GENCER, Nov. 8,1993, at Al

69 See RCW 9.94A 555, .570.

70 Karch & Cravens, supra note 49, at 467.

71 See RCW 9.94A.030(32) (defining “most serious offense”).

72 Id.; RCW 9.94A.030(37)(a) (defining “persistent offender”).

73 RCW 9.94A.030(32)(a).

74 RCW 9.94A.030(32)(b)-(q).

75 RCW 9.94A.030(32), .030(32)(a).

76 RCW 9.94A.030(32)(s).

77 RCW 9.94A.030(32)(r).

78 An attempt, conspiracy, or solicitation to commit a crime—known as “anticipatory offenses”—
typically reduces the class of any given crime by one level (an attempted class A felony is categorized
as class B). RCW 9A.28.020 (criminal attempt - reducing by one class level except for enumerated vi-
olent offense); RCW 9A.28.030 (criminal solicitation - reductions same as for criminal attempt); RCW
9A.28.040 (criminal conspiracy - reducing by one class level except for Murder 1).

79 RCW 9.94A 510.

80 Out of 56 crimes on the list of most serious offenses (excluding anticipatory offenses and
those with deadly weapon enhancement): 10 crimes have a seriousness level of IV-VI; 16 have level
VII-IX; 24 have level X-XVI. Wash. State Caseload Forecast Council, 2023 Washington State Adult
Sentencing Guidelines Manual 108-110 (2023), https://cfcwa.gov/sites/default/files/Publications/Adult

Sentencing Manual 2023 0 3.pdf.

81 RCW 9.94A.570.

82 Moretti, 193 Wn.2d at 826; State v. Reynolds, 2 Wn.3d 195, 203 n.4, 208-09, 535 P.3d 427 (2023).
83 RCW 9.94A 570 (excluding persistent offenders from eligibility for “community custody,
earned release time, furlough, home detention, partial confinement, work crew, work release, or any
other form of release” as defined in RCW 9.94A.728); RCW 9.94A.728(c)(ii) (excluding those serving
LWOP from eligibility for extraordinary medical placement).
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84 See State v. Gregory, 192 Wn.2d 1, 427 P.3d 621 (2018) (invalidating the death penalty statute
because of racially arbitrary application).

85 Maine has recidivist punishment only for driving-related offenses, and Oregon and Kansas
have habitual offender statutes solely for repeat sex offenses. See ME. STAT. tit. 29A, §2551-A, §2552
(resulting in revocation of license); OR. REV. STAT. §137.719 (presumptive LWOP for three felony sex
crimes); KAN. STAT. ANN. § 21-6626 (2021) (mandatory LWOP upon conviction of third sexually violent
crime).

86 See, e.g, ARK. CODE ANN. § 13A-5-9 (imposing extended terms of imprisonment for recidivist
felony conduct and mandatory LWOP only where third strike is one of enumerated sex offense and
one or more prior strikes was a felony involving violence); LA. STAT. ANN. § 15:529.1 (enhancing punish-
ment for repeat felony convictions, mandating LWOP for third felony only where all were crimes of
violence or sex crimes involving minor victim); Wis. STAT. § 939.62(2) (enhanced punishment for repeat
felonies, mandatory LWOP only for third serious felony).

87 States with LWOP for recidivist conduct and the death penalty: Alabama, ALA. CODE §13A-5-
9(c)(4); Arkansas, ARK. CODE ANN. § 5-4-501(c)(1)(A)-(B), (c)(3), (d)(1)(A); California, CAL. PENAL CODE §
667.7(a)(2); Washington D.C., D.C. CODE §22-1804a(a)(2); Georgia, GA. CODE ANN. § 17-10-7(b)(2); Loui-
siana, LA. STAT. ANN. §15:529.1(A)(3)(b); Mississippi, Miss. CODE ANN. § 99-19-83; Nevada, NEV. REV. STAT.
§ 207.010(1)(b)(1); North Carolina, N.C. GEN. STAT. §14-712; South Carolina, S.C. CODE ANN. §17-25-45(A);
Tennessee, TENN. CODE ANN. § 40-35-120(g). States with LWOP for recidivist conduct that do not have
the death penalty: lllinois, 730 ILL. COMP. STAT. 5/5-4.5-95(a)(5); Maryland, Mp. CoDE ANN., CRIM. Law
§ 14-101(c)(1); New Jersey, N.J. STAT.§ 2C:43-71(a); Washington, RCW 9.94A.570; Wisconsin, Wis. STAT.

§ 939.62(2m)(c). See Death Penalty Information Center, State by State, https://deathpenaltyinfo.org/
states-landing (last visited May 9, 2024) (cataloging states according to death penalty as an available
sentence).

88 Moretti, 193 Wn.2d at 835 (Yu., J., concurring).

89 RCW 9A.52.020 (defining elements of burglary in the first degree).

90 RCW 9A.36.021 (defining elements of Assault 2).

91 See S.B. 6120, 57th Leg. (Wash. 2001); H.B. 1881, 58th Leg. (Wash. 2003); S.B. 5964, 60th Leg. (Wash. 2007).

92 See, e.g,, CoLO. REV. STAT. § 18-1.3-801; HAW. REV. STAT. § 706-606.5; MICH. COMP. LAWS §§
769.11,769.12; TEX. PENAL CODE ANN. § 12.42.

93 RCW 9.94A.030(34) (defining “offender” to include those under 18 whose case is under supe-
rior court jurisdiction).

94 Graham, 560 U.S. at 68-69.

95 Kentucky, K. REV. STAT. ANN. § 532.080(2)(b), (3)(b); New Mexico, N.M. STAT. ANN. § 31-18-23(C).
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96 North Dakota’s habitual offender scheme categorically precludes use of juvenile strikes. N.D.
Cent. Code §121-32-09(1)(c). North Dakota’s separate “dangerous special offender” scheme, although
grouped with the habitual offender scheme in the same sentencing enhancement statute, does not
preclude the use of a juvenile crime from counting as a strike. N.D. Cent. Code § 12.1-32-09(1)(d).

New Jersey's Persistent Offender Statute prohibits the use of offenses committed under the
age of 18. N.J. Rev. Stat.§ 2C:44-3(a) (persistent offender must be 21 and have committed two prior
crimes on two different occasions when at least 18). New Jersey's three strikes statute, N.J. Stat. Ann.
§ 2C:43-71(a), does not bar use of juvenile strikes when imposing LWOP where both qualifying crime
and two strikes are murder, aggravated manslaughter, kidnapping in the 1st degree, more serious
degrees of rape and robbery, or carjacking with injury or use of force.

Oregon bars the use of juvenile strikes if they were committed when the person was under 16,
Or. Rev. Stat. § 161.725(3)(a); a separate sex offender statute imposes LWOP after three strikes with no
age restriction on the strike offenses. Or. Rev. Stat. § 137.719.

Alabama and New York have youthful offender schemes. A juvenile convicted in adult court
can request youthful offender status, which precludes the use of that crime in both jurisdictions’ re-
cidivist punishment scheme. Alabama Code 15-19-1 et seq (establishing youthful offender procedure);
Ex parte Thomas, 435 So. 2d 1324, 1326 (Ala. 1982); Craig v. State, 645 So. 2d 349, 350 (Ala. Crim. App.
1994) (a youthful offender adjudication cannot be used to enhance a sentence under the Habitual
Felony Offender Act); N.Y. Penal Law § 60.10.

See also Beth Caldwell, Twenty-Five to Life for Adolescent Mistakes: Juvenile Strikes as Cruel
and Unusual Punishment, 46 U.S.F. L. Rev. 581, 628 n.282 (2012) (as of 2012, identifying eight jurisdic-
tions that “prohibit or limit the circumstances under which convictions of juvenile offenders in adult
court may be used for future sentencing enhancement under three strikes laws”). The jurisdictions
identified overlap with Professor Caldwell’s analysis, except for her inclusion of Wisconsin. Wisconsin
is excluded from the current count, as the case cited in Professor Caldwell’s analysis, State v. Geary,
289 N.W.2d 375 (Wis. 1980), was decided before repeal of the youthful offender exception.

97 Roper v. Simmons, 543 U.S. 551,125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005); Graham, 560 U.S. 48;
Miller v. Alabama, 567 U.S. 460,132 S. Ct. 2455,138 L. Ed. 2d 407 (2012).

98 WYO. STAT. ANN. § 6-10-2019(b)(ii) (permitting life without parole only after three or more pre-
vious convictions for “offenses committed after the person reached the age of eighteen (18) years of
age”). Juvenile strikes can still be used under the three-strikes non-LWOP provision. Wyo. STAT. ANN.
§ 6-10-201(b)(i).

99 730 ILL. COMP. STAT. 5/5-4.5-95(a)(4)(E) (effective July 2, 2021), https://www.ilga.gov/legislation/
ilcs/fulltext.asp?DocName=073000050K5-4.5-95.

100 Reynolds, 2 Wn.3d at 203 n.4, 208-09.

101 About Time, supra note 7, at 6, 7, 47-48 (citing sources).

102 Id.

103 RCW 9.94A.030(1), (2).
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104  RCW 994A.010, .020, .510.

105  RCW 9.94A.510, .525.

106  The Sentencing Reform Act was enacted in 1984 and encompasses all felonies. RCW
9.94A.505. The Legislature has revised the SRA each year since enactment, with the cumulative effect
of increasing the severity of punishment in Washington. STATE OF WASH. SENTENCING GUIDELINES
COMM'N, 20 Years in Sentencing: A Look at Washington State Adult Felony Sentencing, Fiscal Years
1989-2008 22 (2010).

107 Id.

108 Id.

109 Id.

110 Id.

111 Id.

112 RCW 9.94A.030(18).

113 The Indeterminate Sentence Review Board (ISRB) still has jurisdiction over three types of

cases: 1) persons who committed crimes prior to July 1,1984, and were sentenced to prison; 2) persons
who committed certain sex offenses on or after September 1, 2001; and 3) persons who committed
crimes prior to their 18th birthday and were sentenced as adults. DEP'T. OF CORR. WASH. STATE, INDE-
TERMINATE SENTENCE REVIEW BOARD, HTTPS://WWW.DOC.WA.GOV/CORRECTIONS/ISRB/DEFAULT.HTM#ABOUT;
RCW 9.95.009(2), 100 (parole for those convicted of a felony committed before July 1,1984); RCW
9.94A.507, RCW 9.95.420 (parole for those found guilty of certain sex offenses); RCW 9.94A.730(1)
(those juveniles prosecuted in adult court and sentenced to 20 years or more may petition the ISRB
for release after serving at least 20 years); RCW 10.95.030(3) (parole for those under the age of 18
convicted of aggravated murder); see also David Boerner & Roxanne Lieb, Sentencing Reform in the
Other Washington, 28 CRIME & JUST. 71,102 (2001).

114 RCW 9.94A.530.

115 RCW 9.94A.535.

116 RCW 9.94A.585.

117 RCW 9.94A.515.

118 RCW 9.94A.525.

119 RCW 9.94A.510.

120 Boerner & Lieb, supra note 113, at 106-07. This initiative was also proposed and pushed by
John Carlson and WIPS. David Postman, ‘Hard Time’ Initiative Submitted, SEATTLE TIMES (Dec. 29, 1994)
https://archive.seattletimes.com/archive/?date=19941229&slug=1949718.

121 RCW 9.94A.533.

122 RCW 9.94A.533(3), (4).

123 In State v. Brown, the Washington Supreme Court concluded that the Hard Time for Armed
Crime initiative prohibited a sentencing court from imposing an exceptional sentence downward
below the time required for a mandatory deadly weapon enhancement, though the court may still use
exceptional sentencing to reduce the overall sentence length for sentences including an enhance-
ment. 139 Wn.2d 20, 983 P.2d 608 (1999).

124  About Time, supra note 7, at 35-37.

125 RCW 9.94A.589(1)(a) (requiring sentences for offenses arising from separate and distinct
criminal conduct to be served consecutively). But see In re Mulholland, 161 Wn.2d 322,166 P.3d 677
(2007) (holding that courts have discretion to impose concurrent sentences notwithstanding RCW
9.94A.589(1)(a) as an exceptional sentence).

126 RCW 994A.535. The court must set forth the reasons for its decision in written findings of
fact and conclusions of law. /d.
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127 RCW 9.94A.535.

128  RCW 9.94A.535(1).

129  RCW 994A.535(3), .537; Blakely v. Washington, 542 U.S. 296,124 S. Ct. 2531,159 L. Ed. 2d 403
(2004). An aggravating sentence may also be imposed without a finding of fact by the jury if the basis
for the exceptional sentence is past criminal conduct or other factors concerning leniency of the pre-
sumptive sentence based on offender score. RCW 9.94A.535(2).

130 See Boerner & Lieb, supra note 113, at 118 (2001) (“Washington’s prosecutors were not granted
additional discretionary authority, but the restrictions on judicial discretion and elimination of correc-
tional discretion significantly increased the relative power of prosecutors.”).

131 RCW 9.94A.010.

132 Kelly Harris, Joanne Moore & Claire Mocha, 2021 Gender Justice Study, Chapter 13: Prosecu-
torial Discretion and Gendered Impacts, GENDER & JusT. COMM'N 679, 695 (2021), https ://www.courts.
wa.gov/subsite/gjc/documents/32 GJS Chapteri3.pdf (a prosecutor’s “decision may be influenced by
their own personal biases, prejudices, perspectives, experiences, and training”).

133 See generally Robert J. Smith & Justin D. Levinson, The Impact of Implicit Racial Bias on the
Exercise of Prosecutorial Discretion, 35 SEATTLE U. L. REV. 795 (2012) (prosecutors make critical de-
cisions in every phase of the criminal justice system, which are unreviewable, allowing implicit racial
bias to silently impact their discretion); see also Harris et. al, supra note 132, at 694-95.

134 See Smith & Levinson, supra note 133, at 806; see also Justice Michael B. Hyman, Implicit Bias
in the Courts, 102 ILL. B. J. 40, 42 (2014) (“Studies show prosecutors are more likely to charge black
suspects than white suspects.”); Harris et. al, supra note 132, at 724.

135  These examples assume no additional enhancements and no other criminal history than the
two predicate strike offenses and were prepared using the Washington State Adult Felony Sentenc-
ing Manual Offender Scoring Forms. WASH. SENTENCING GUIDELINES COMM'N, Adult Felony Sentencing
Manual (2023), https://cfc.wa.gov/sites/default/files/Publications/Adult_ Sentencing_ Manual 2023_0 3.
pdf.

136 RCW 9.94A.510, .570 Adult Felony Sentencing Manual, supra note 135.

137 RCW 9.94A.540 (1)(a) (establishing mandatory minimum of 20 years for a conviction for Mur-
der).

138 Quarterly Hearing: Commutation - Orlando Ames, Tina Weaver, Wash. State Clemency &
Pardons Bd., 1:57-11:13 (June 13, 2014), https://tvw.org/video/washington-state-clemency-and-par-
dons-board-2014061031/?event|D=2014061031 (statement of King Cnty. Prosecuting Att'y Dan Satter-
berg in support of Mr. Ames).

139 Karch & Cravens, supra note 49, at 462. Even California, which arguably had the harshest
three strikes law in place at the time because it resulted in a life sentence after conviction of three
felonies, reformed it in 2012. See id. California voters overwhelmingly endorsed Proposition 36, which
revised the state’s three strikes law to limit life imprisonment to offenders whose third felony was
“serious or violent” or whose prior convictions were for rape, murder, or child molestation. Id. The
initiative also allowed certain offenders to apply for resentencing by the courts. Id.

140  See Lee & Vukich, supra note 10, at 61.

141 Assoc. Press, ‘Three Strikes’ Law Still Controversial - Proponents Say Streets Are Safer Now;
Critics Say the Law Is Costly, Too Broad, THE SPOKESMAN-REVIEW, at A11 and A13, Nov. 10, 1997, https://
www.spokesman.com/stories/1997/nov/10/three-strikes-law-still-controversial-proponents/.

142 H.B. REPORT, H.B. 1881, 58th Leg. (Wash. 2003), https://lawfilesext.leg.wa.gov/bienni-
um/2003-04/Pdf/Bills20Reports/House/1881.HBR.pdf?q=20240505233003 (noting that mandatory
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minimums “greatly affect many members of the minority community.”)

143 Defined as unlawfully taking personal property from another by the use or threatened use of
force that does not amount to robbery in the first degree. RCW 9A 56.210.

144  The mismatch of the POAA punishment with this crime was finally recognized when it was
removed from the list of most serious offenses in 2019. Laws of 2019, ch. 187, § 1.

145  S.B. REPORT, S.B. 5292, 61st Leg. (Wash. 2009); S. B. REPORT, S.B. 5288 66th Leg. (Wash. 2019).
146 See, e.g, H.B.1860, 56th Leg. (Wash. 1999); S.B. 6063, 68th Leg. (Wash. 2024).

147 Laws of 2019, ch. 187, § 1.

148 Laws of 2021, ch. 141, § 1.

149  Though efforts to remove Assault 2 have presented similar reasoning to that supporting the
removal of Robbery 2—that the circumstances of many Assault 2 charges vary widely—these changes
have not yet been adopted. S.B. 6120, 57th Leg. (Wash. 2001); H.B. 1881, 58th Leg. (Wash. 2003); S.B.
5964, 60th Leg. (Wash. 2007).

150 Persistent Offenders/Robbery: Hearing on S.B. 5164 Before the Sen. L. & J. Comm. 68" leg.,
1:20:54-1:22:49 (Wash. Feb. 1, 2021) (testimony of King Cnty. Prosecutor Dan Satterberg on behalf of
King County Prosecuting Attorney’s Office and Washington Association of Prosecuting Attorneys).
151 H.B. 1860, 56 Leg. (Wash. 1999); H.B. 1881, 58" Leg. (Wash. 2003); S.B. 591, 58t Leg. (Wash.
2003); S.B. 5284, 59" Leg. (Wash. 2005); S.B. 5349, 60t Leg. (Wash. 2007).

152 See Persistent Offenders: Hearing on E.S.S.B. 5288 Before the H. Pub. Safety Comm., 66" Leg.,
23:35-40 (Wash. Mar. 26, 2019) (statement of Sen. Jeannie Darnielle); cf. Persistent Offenders: Hearing
on S.B. 5288 Before the Sen. L. & J. Comm. 66" leg., 37:04-39:15 (Wash. Feb. 14, 2019) (testimony of
Russell Brown on behalf of Washington Association of Prosecuting Attorneys).

153 Nina Shapiro, Prosecutor Admits Possible Injustice in the ‘Three Strikes Law.” Will Anyone
Follow? SEATTLE WEEKLY (Jan. 22, 2008), https://www.seattleweekly.com/news/prosecutor-admits-pos-

sible-injustice-in-the-%C2%93three-strikes%C2%94-law/.

154 Seattle Times staff, Editorial: Time to Reform State’s Three Strikes Law, SEATTLE TIMES (Jan. 22,
2013), https://www.seattletimes.com/opinion/editorial-time-to-reform-statersquos-Isquothree-strikesr-
squo-law/.

155 See S.B. REP, S.B. 5236, 62nd Leg. (Wash. 20m).

156 Currently, proposed reforms include requiring that the Sentencing Guidelines Commission

monitor and evaluate the racial disparity and disproportionality of sentencing, requiring the Legisla-
ture to assess both the objectives of the persistent offender law and what offenses should be classi-
fied as a most serious offense, and evaluating whether to change POAA sentencing to a determinate
plus model. See Wash. State Crim. Sent'g Task Force, Final Report 67-74 (Dec. 30, 2022), https://s3.wp.
wsu.edu/uploads/sites/2180/2022/12/CSTF 2022-Final-Report 12.30.22.pdf.pdf.

157 See generally Miller, 567 U.S. 460; State v. Houston-Sconiers, 188 Wn.2d 1, 391 P.3d 409 (2017);
Bassett, 192 Wn.2d 67.

158 Reynolds, 2 Wn.3d at 203 n.4, 208-09.

159 S.B. 6063, 68th Leg. (Wash. 2024).

160 Nina Shapiro, Prosecutor Admits Possible Injustice in the ‘Three Strikes Law.” Will Anyone
Follow? SEATTLE WEEKLY (Jan. 22, 2008), https://www.seattleweekly.com/news/prosecutor-admits-pos-

sible-injustice-in-the-%C2%93three-strikes%C2%94-law/.
161 Id.
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