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ORAL SUBMISSIONSMADE TO THE TRUTH, JUSTICE AND
RECONCILIATION COMMISSION ON MONDAY, 13™
FEBRUARY, 2012, AT THE NHIF AUDITORIUM
(Thematic HearinQ)

PRESENT
Tecla Wanjala Namachanja - The Acting Chair, Kenya
BerhanuDinka - Commissioner, Ethiopia
Tom Ojienda - Commissioner, Kenya
Ahmed Farah - Commissioner, Kenya
Gertrude Chawatama - Commissioner, Zambia

(The Commission commenced at 10.10 a.m.)
(Opening Prayers)

The Acting Chair (Commissioner Namachanja): Good morning, ladies gamtlemen.
Welcome to today’s thematic hearings on economicgmalisation and minorities. To
conduct the hearings, we have a panel of three Gssioners. Others will join us later.

Ladies and gentlemen, as you may know, it is alrmogtar now since the Commission
started going around the country, listening to vidlial Kenyans who have experienced
the violations that this Commission is investiggtiMembers of the Commission have
come face-to-face with issues of economic margasibn. We have been to some areas
in this country where the people feel that theyravepart of Kenya. So, we have parts of
this country where people consider themselves asngpfrom Kenya Four, Kenya Three
and Kenya Two, and we wonder what is Kenya One.h@lee experienced it. They feel
so because when you look at issues of infrastrectuis pathetic.

We have come across children taking their lessoderua tree yet they are expected to
compete favourably with the rest of students fraimep parts of this country who are
endowed with all the facilities. We have touredcgwhere you cannot get even a single
tarmacked road in almost the entire county. We lmageKenyans who are not IDPs yet
they are landless. We have come across areas Wiereome from a region which is
very productive but even for the crops they prodtcere are no factories. The factories
are elsewhere.

For those of you who live around Nairobi, | onogetl in Madaraka and | used to watch
fellow Kenyans, especially from Kibera hit the roaery early in the morning, very

energetic, walking to Industrial Area. It will nbé until eight in the evening that you will

see them walking back, very tired. So, they workhasd as their fellow Kenyans.

However, when you go to Kibera and Mathare, youdesrwhat conditions give birth to

people living under such a situation.
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We have been in counties where with the creatiortaafnties, there are fears from
minority groups for continued marginalisation, esply when it comes to sharing
leadership positions. So, we have heard from idd&is but we are privileged today to
have invited a few of our leaders from this countrgeople who have either written so
much on the issue of economic marginalisation amrities to come and share with us
more on this topic.

So, without wasting any further time, | would like invite our session leader to share
with us what we have today.

Welcome, Belinda.

Ms. Belinda Akelo: Thank you, Acting Chair. Our first speaker todayNo.8 on your
list.

Kindly, tell us your names and proceed with yowegentation.

Mr. Sheikh Ahmed Ramadhan: My names are Sheikh Ahmed Ramadhan. | am from an
organisation called Super Ethnic Minority Foruntivé in Nairobi.

I would like to request to be allowed to speakwa8ili. | know that the report will come
out to the citizens, especially the minorities, vawonot know English. | would like them
to understand what | am going to present to thisn@msion on their behalf — their
complaints to our Commission.

I will start with the Boni community. The Bonicommity live in Lamu area and in some
part of Malindi. They are very few. For many yeadlgy have been marginalised. Most
of them are not educated. Their land has been talexy from them. The youth are
unemployed. They just watch people from outsideingrand taking their land. They do
not have title deeds. They have nothing to dependtwen if you look at their hospitals
and other facilities, you will appreciate that thevernment has ignored them.

From the Boni, | move to the Wailwana CommunityeTWailwana Community comes
from Tana River. Previously, they used to be callddlakote”. They also have similar
land problems. They do not have title deeds. Oetsiiave come in and taken over their
land. Many of them have been displaced from thaird! Their identity, in terms of
culture, is slowly getting eroded. Although theywéa tribe and their own king, this was
gotten rid off when the colonialists came. The Yoate unemployed. Very few of them —
about seven — had the opportunity of going beyoondnFFour. All the others are
uneducated and live in abject poverty.

I now move to the Bulushi Community. This commurlityes in Mombasa, in an area
called Majengo. They are also not educated. Theg ha jobs. They have no title deeds
to their land. Many of them have been displaceayTdre not recognised in this country.
They are discriminated against. The Government da¢gyive them their right to the
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services that they deserve. That has made manlgeaf youths indulge in drugs and
crime.

| now move on to the Munyoyaya Community. Thesepfeetive in Malindi area. Their
identity is not recognised and it has not beenguuesl. They move from one place to
another. They are very few. Just like the other moimities | have mentioned before in
the coastal area, they have no land. Their an¢dst@ has been taken away from them
by people from outside and the Government. Theydiseriminated in employment.
They have problems and they have no development.

I now move on to the Burji Community. These arepgteavho come from the North
Eastern Province — Moyale, Marsabit and Isiolo swrdaey have also been discriminated
against and oppressed. The majority of them arenplwyed. They are not recognised.
They have been assimilated by other Boran comnasniti

I now move to the Sekuye Community, who live maiimlyMoyale area and a few of
them in Marsabit and Isiolo. They also have no sede education. They have been
discriminated against. The facilities that the Goweent is supposed to have built for
them, including hospitals, schools and other faed| are non-existent. That has caused
them to live in abject lives.

The Rendille Community has similar problems to thbeave mentioned.

The Wata Community also has similar problems. Taey not recognised. They have
been assimilated by the Boran Community.

As | move on to the lower areas, you find the OdEkmmunity. These people live in
abject poverty. They have been moved from theiesinal areas and other areas they had
occupied. They have no land. They have no titlelge€heir culture is becoming extinct.
They are unemployed. They have been oppressed. fidney been assimilated by the
bigger communities in the area. These people areenognised. They are scattered in
Kericho, Nakuru District; Narok and Bomet Districts

There is also the Arsi Community who live in Waptarsabit and Moyale, in the Sololo

area. They are very few. They are not recogniseduse they are thought to be Boran
yet they are not Boran. They have suffered fromreggon and discrimination. They do

not access employment. They are not recognisedeTisea problem among the Arsi

Community. They are demanding their rights.

I now move to the Teso Community. The Teso are la¢sng oppressed in terms of land.
They are not recognised even though previously, ttael their own king. Their culture is
getting eroded. The youth are unemployed. They Heeen denied title deeds. People
from outside just go there and grab their land.

There is a community known as the lichamos. Theg In Kabarnet area of Baringo
District. They have also been oppressed since dlaial days. The Kenyatta and Moi
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regimes oppressed them. Even the current Kibakie@ouent is oppressing them. They
are not recognised. They have no employment. ®a,rilghts should also be looked into.

Let us also look at the Sabaot people who live ouM Elgon area. A lot has been said
about them with regard to land issues. They dohawt title deeds. Their land has been
alienated. They have no employment. They live iectipoverty.

There is a community that lives in Laikipia callgéku. They also live in Marsabit and
Nanyuki areas. That community is not even recoghi¥bey are unemployed. They have
been oppressed. They have no voice at all.

From that community, | move to the Sengwer Comnyuwito live in Cherengany area

and in some parts of Pokot and Lugari. These wereeth by the colonialists from their

ancestral land. They are oppressed. They live werg small area in the Cherengany
Hills. They have no land. They have no title deéldsey are not recognised. They are
unemployed. They are oppressed. They have no ab@ak

We also have a community known as the Gabra. Tilieyrl Marsabit area and in a small
area of Moyale. They also have the same problers&laee communities in respect of
which the issue of employment should be looked. into

We have the Bajuni Community who live in Lamu andrivbasa areas. They are not
recognised. They are unemployed. They have no sdoegducation. They are also
oppressed in terms of land ownership. They do rasMehtitle deeds. They are also
oppressed and they have no voice to speak for #leess They have issues at the
moment. They are involved in drugs and other tlstibstances.

We have the Hara Community who live in Marsabit &ndyale areas. Just like the
Sekuye and Burji, they have experienced similabi@ms of oppression, not being
recognized, lack of employment and education. Toelpms should be looked into.

There is a community that calls itself Suba. They faund in Nyanza. We have seen
them complain that they have been assimilated. Tlagg been overwhelmed by the Luo
people in terms of access to employment in Govenmtrpesitions, education and other
issues.

I now go to the Kuria Community who have also bassimilated as a result of being
overwhelmed by the communities that surround th&hey have similar problems to
those of the Suba people — being oppressed aratoessing employment.

There is a Somali Community which calls itself tkena tribe. These are people who
seem to be Somalis and who may not be Somalis.y @&reefound in the border areas.
These are people who have been denied recognitleey have no identity cards. They
have no jobs. They do not access education. Thayotldiave any roles to play in the
Government.
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As | finish, there is a community known as Daserl{zese are found in the eastern part
of the country and in the North Eastern Provinca ptace known as Sibloi. These have
been trampled on completely. They live in abjectgrty. They have no employment.
They have no education. Medical facilities are awéilable there. They are not even
recognised. Their culture is almost extinct.

There is a community called Isahakia. Recentlysesw what was happening to them in
Naivasha. Their land has been grabbed. They hase bisplaced. They have no jobs.
They are also not recognised. They have no educailibhey have no access to
Government jobs.

As | conclude, | come to the Nubian Community whignated to Kenya more than 150
years ago. They are spread all over the countrg Nbbian Community has been
oppressed. These people are found in Kibera, NaiimkKisumu at places called Nubia
and Monyagitingi; in Kisii, Mazeras and Isiolo. Theave been forcefully evicted. The
Government takes their land forcefully. Even thegioal inhabits have no jobs, they
have been oppressed and they have no voice. TheaB®Dihe DCs or the Government in
those days and even now...

| cannot fear mentioning. The Governments of Ketaydfloi as well as the current
Government have taken land that belongs to thedwhsbin Mazeras and sold it to private
investors like the EPZ. In Kibera, politicians haa&en land belonging to the Nubians.
Politicians have put up mud houses in those atedsangata area, Ngei Estate, and other
areas; in Jamhuri Estate and Nyayo Highrise, thieidhs were collected into groups.As
a human rights person, | can say that they have peein concentration camps as if they
have no land. They do not have jobs. What kindfefdo they live? They do not even
have positions in the Government.

| do not want to say too much. A lot will be saéddr. The Nubians should be given their
rights. The DOs and chiefs, including Senior Chiefriuki Kamau, who has since
retired, who forcefully evicted people at gun paamid grabbed their land, should return
this land to the people of Kibera, so that they loam like other human beings. We have
Asians and Europeans, like Basil Criticos, who léeayans. We have Kenyan Arabs as
well. They should also be accorded their rightseyfBhould not be oppressed. They
should not be discriminated against. | would likerh to have access to their rights.

Thank you.

Ms. Belinda Akelo: Thank you very much. | would like to seek one paihclarification
before the Commissioners also ask you questions. have mentioned more than 20
minority groups. You are also aware that the cquinéid a national census that was done.
Does your organisation have numbers or statisticalf these minority groups that you
have mentioned?

Mr. Sheilkh Ahmed Ramadhan: My organisation does not have the statistics. e a
trying to arrange to have them. The new Constitutioves us the right to access this
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information. The problem is that during the censmimie of these communities are simply
categorised as “Others”.

Ms. Belinda Akelo: Thank you very much. You have also indicated, by &arge,
among the other socio-economic rights denied tonthreorities, one that has been also
transcending in all of them is lack of educatiorhich thereafter leads to lack of
employment. You are also aware that we have frémaoy education, and that the
country has a policy of bursary funds that are alsmrded to all persons who are unable
to afford education, as a basic right. Do all thesambers of the communities you have
mentioned access free education? Can they alsssabaesary for their children?

Mr. Sheikh Ahmed Ramadhan: Till today, that has not been done although it lbesn
mentioned. On the issue of free primary educatibgpu look at Kibera area, which
important school is there with the required educafiacilities? There is none. Those
people who have come there from outside have taken The politicians control the
bursary fund. You will find that a certain commuynis given preference. Out of 100
children who sat the examination in Kibera, you rfiag that only two or three or four
children get bursaries. What would you do with &t of the children? That has gone to
the other communities.

So, the Government has not put down a policy ferrthnorities to be protected so that
they can get their rights to education, employnaemt other rights.

Ms. Belinda Akelo: Thank you very much.

Acting Chair, | also seek your direction. We halre Director for the Centre of Minority
Rights Development. Should we proceed with theudision with this witness or should
we have the presentation of this director and ttrenCommissioners can also engage
with the discussion in the dialogue session?

The Acting Chair (Commissioner Namachanja): | think we should pedcand hear
them and then we can tie our questions together.

Ms. Belinda Akelo: | am much obliged, Acting Chair.

Mr. Rutin, welcome to today’s session hearing. Kmdell us your names and the
organisation you represent today.

Mr. Yobo Rutin: Thank you very much. Madam Acting Chair, my nas& obo Rutin.

I work with the Centre for Minority Rights Develogmt. | would like to make just a few
submissions here on the question of marginalisadiwh then provide a little bit about
some of the recommendations that we envisage rhgybseful to the Commission.

I will start by noting that the Constitution of Ky 2010, defines marginalised groups.

This, in itself, is recognition of the fact that mority groups and indigenous peoples
constitute one of the largest groups that beabthat of marginalisation. In basic terms,
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there is a lot of controversy about who minoritege but there are various parameters
that we may have to use. This might include they\grestion of being numerically
inferior to the rest of the population in a staléey are in non-dominant position and
they reside in the same state and possess etlefigious or linguistic characteristic
different from those of the rest of the population.

In this regard, therefore, minorities also incluaen-African such as Kenyan Asians,
although their status as non-dominant group caferdifitially be argued, depending on
the issue under consideration. We have religiousrities as Muslims, Hindus and those
who follow traditional African religions. We havéhao-linguistic minorities such as the
Nubians and the Elmolo and indigenous people suxhpastoralists, hunters and
gatherers.

| just want to note that it is significant that igenous peoples are distinct from
minorities both in character and in the rights ttiety possess under the international
system. They may share similarities but have safferehces.

In regard to the very question of numerical nump#rere is a major challenge to the
extent that often, the Government has not been tabfacilitate the process of really
accounting for the numbers of some of these growpgsh is an important dimension in
terms of discrimination in this country despite €oaf the concerns that are being raised
by these communities. For example, you heard thaesof them have not been codified
in the census process. This has over the pasy fledlito skewed development planning,
resource allocation and all that. Several factoesb@ing given to this effect but we think
this is one area that the TIRC needs to reallyidens

In terms of spatial, where the communities comenfri is important. Geographical and
regional marginalisation is really critical to thetent that certain areas have been seen as
spaces for poverty, spaces for confliet,cetera You would find that, in most cases,
Muslim communities in Kenya are concentrated at @uast and the North Eastern
Province. For us, as the Centre for Minority Righte TJRC really needs to examine
state points and action from the perspective of tagional impact as it examines indirect
discrimination, for example, against religious nrities.

The Hindu may be found in urban areas, for instanod at the same time you would
find traditional African religious adherents comifrgm rural areas. When we look at
religious rights, for example, you would be ableppreciate those dimensions.

Just to emphasize again that minority and indigenpeople’s rights are codified in

international law, which gives us the very perspecthat historically, the genocides that
have been happening in Armenia and the Jewish itie®rnd all that, were critical

piece of trying to encourage global stability andrafity. For this matter, questions
regarding conflict, for example, are becoming exety important. Questions regarding
Kenya’'s adherence to the whole question of builddegce and ensuring that certain
communities are not targeted on account of beimgnfa minority perspective are
important.
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| just want to move on to just a number of rightsronorities and marginalised groups
that might help us in terms of moving forward; witdrious recommendations.

One is the right to existence and this directlyetakis back to some of the historical
issues we have encountered — extra torture relageds, massacres and murders. The
guestion of land discrimination and substantiveguadities are extremely important to
the extent that resource allocations are beingypratich skewed and not sufficiently
directed to some of these groups.

The question of group rights really colours the lehmontext of understanding some of
the minority indigenous people. The question of dgeltermination, for example, is a
right that we really need to focus when we are iloglkat minorities, especially the ones
who are indigenous people. The right to culturegleage and religion is extremely
important for us because of the group dimensionnyMaf the minorities identify as
indigenous peoples and call themselves “peopled’nan “people” on account of the fact
that the aspects of their rights are related.

The right to development is extremely importantaas the rights to participation and
consultation. The right to a remedy for violatidrteeir rights, which will take us back to
issues of how we should tackle some of these vwoigt is also important.

One of the critical issues, of course, has beerdib@imination that has been meted on
minorities and the marginalised groups. On the wehmlestion of their regions being
targeted, it is important that the TIRC undertakesgexample, to push the question of
discrimination very strongly to the extent that Kanhas to abide by some of the
international standards and norms that target ntiesand indigenous peoples.

We are talking, for example, about the ICCPR andtla other principles, like
affirmative action measures.

The right to culture, language and religion is extely important — this has been an area
of contestation — to an extent that we know thatdhare communities like the Elmolo,
whom we fear might actually fade out. We think ttregre is an obligation on the part of
the Government, and on the part of other stakehglde ensure that their sense of being
and the language are protected. If possible, we reeommend that radio stations
targeting communities of this nature be developeddme of these areas. The level of
participation aspects is equally important.

Let me move to the question of self determinatiavihjich is highly critical.
Discrimination has come about because of lack pfepation on the integrated nature of
the rights of indigenouspeople. The right of safedmination is already an evolving
norm, specific in relation to international selfteienination principles. The UN Chatrter,
the civil and political rights and the economicgisb and cultural rights of the African
Charter on Human People’s Rights observe thatishs centre point of advocacy for
indigenous groups and Kenya ought to be able toenmwards that direction.
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Self determination encompasses the fact that pdaple the right to identify priorities in
their own areas. In this regard, the TIRC oughsupport the whole argument of
maintaining the integrity of the devolved governmegstem, which Kenyans really
voted for. One of the areas of violation of rights been the right to development. Many
minority groups in various reports indicate thetftat their right to development has
been violated for a long time. There are two dinmmsto this aspect.

There is the question of under-development andjtiestion of destructive development,

in which case, therefore, | would like to say timatase of under-development, resources
have not been ploughed down to some of these regiqual to other parts. This is owed

to policy, attitudes, stereotypes and economicgplas and development models that do
not appreciate the fact that everybody has a tgbevelopment.

In terms of destructive development, we have hagmpojects that have been erected
in several parts of marginalised communities' atkasoften do not take their own view
point about what they really expect. We are indregg raising fears about the Lamu
Port Project, where communities only get to heathi@ media what has really been
planned but a framework for consultation and a @ogne for addressing those fears
about their right to water and their right to othspects are not there principally.

When we adopt major projects of this nature, wtaoh erected in parts of the country
where people are most vulnerable, we are essgnsialling that we are not working for
the common person, especially the most vulnerabe.would like the Commission to
undertake to highlight some of these critical issiWe have two examples of such major
projects. The Turkwel George Hydropower Plant,rited by a French company, which
was erected at a place and was estimated init@alhave been constructed at a value of
Kshs4 billion. It was eventually escalated to Kshsilllion. The project is continuing to
even cause problems between the Turkana and tretPekh border questions arising.
The people who live around are not benefiting fibm

We are talking about the Olkaria Geothermal Projacthe Maasai area, where you
would find that the whole project has surroundesl tcbmmunity to the extent that even
access to resources like pasture and hospitalsd®sa problem.

We have various reports that we may be able teeskme of the most critical challenges
that we have had is the question of participatiod eonsultation which the Constitution

highlights as the key principal of ensuring tha tights of minorities and marginalized

groups should be protected and fulfilled. As a @pal of international law, we need to

request the Commission to consider this as a veppitant aspect. The key violation of

the rights of the minorities and marginalized gre@manate from there. When you are
not given space then it means that your views ateincorporated. Therefore, your

attitude to the state changes.

The Truth, Justice and Reconciliation CommissiodRT) could substantively influence
the elaboration of this constitutional right byriging international content and principles
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about the right to participation and constant injpid discussions. Under international
rights to participate, it applies to both the mihes and indigenous people. This is stated
in Article 4 and 5 of the declaration of the mirti@s and indigenous people. The whole
concept of free and prior informed consent is ewaky important. We are looking at one
of the principal legal structures and the Intewra Labour Organization Convention
No0.169 codifies this right. Kenya has refused ttifyrat and we recommend that the
TJRC needs to provide ground for this ratification.

The right to remedy is a question that is importantis and inversely therefore tells us
about some of the issues that we have been fathmgye is a lot of land dispossession
issues, discrimination, subjection of people tauie and related ill-treatment which
Kenya has not brought into consideration. We wdillel the TIRC to look at the case of
Eldoret as a symbolic example of how the rightsetoedy should be taken up.

Madam Commissioner, | would like to say one or t#inings about minority and
indigenous women. This is a special category. Weralerstand that there are vulnerable
groups even within another vulnerable group. Thal it multiplediscrimination. It is
important for us to uphold some of the principles tbe UN Committee on the
elimination of all forms of discrimination. Thers iension that has always come about
when you talk about minorities, indigenous peoplemen and gender related issues
because of harmful traditional practices. Over abhdve we need to emphasize that the
state needs to begin to ask itself whether thesdskof tensions can be mediated to
ensure that by practice and understanding, wonmebraught to the participating process
and their voices are heard.

An important consideration for the TIRC is thahas its draft recommendations that
make direct impact on minority and indigenous womeéhat raises the question of
empowerment of women and their participation. Weghnhjust want to encourage that.
One of the issues that might be critical for th&TJwhen they look at minorities is to

ensure that there is a guarantee for non-repetiticguch violations within the report to

ensure that there are mechanisms and modalitiesnight want to enhance this.

The question of land has been very critical. Ppally, the state policies of
marginalization are critical and it is important fes to evaluate them. There are civil and
political rights violations. For example, refusititat people should not congregate. In
North Eastern Province, some people could not gaikeause of the laws that were
there. There are laws that were slapped on sontieesé regions. We are aware of the
Indemnity Act and others which can be considerethagyinalized. When people cannot
congregate then they cannot organize themselveslateuentally and economically as
well. Some of these emergency laws have reallyetathcertain groups of people who
come from minority areas. Basically, there are tjaes on citizen laws and regulations
that have been spoken about just as an overviews. ilhportant to note that current
practices that are ongoing have tried to addressesof these issues but it might be
important for us just to refocus on them.
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In terms of basic social and economic rights weehtavnote that the former Constitution
did not have explicit language on social and ecaooemtittement of citizens. That
ensured that the state had unfettered power tadeled@velopmental direction in this
country. In this regard we are talking about moddélslevelopment plan like Sessional
Paper No.10 of 1965 which sought to downgrade nitinareas in terms of no potential.
Therefore resources could only be directed to difieareas.

Land has been spoken about by very many peopleubeca is a very big area of
contention for the minority. Land is not just fe& commercial purposes. It has religious,
social and cultural purposes.

Let me just go back to a few recommendations thghtibe useful to the Commission as
we move forward. One of the critical issues isteglato the Government observation of
international and regional standards and instrusaafe would like the Commission to
request the Kenyan Government to move towards/iadgifthe Genocide Convention, the
First and Second Protocol to IPPR, the Conventiohmmigrant Workers, Convention
against Discrimination in Education, the Annual @emtion 169 and so on. This would
really assist in tackling minority issues. We woliké the State to develop a programme
to provide reparation to pastoralist communities flolure to protect them from inter-
community violence and oppressive State securigratpn. We would like to ensure
that the implementation of the National Land Pqlitthye Establishment of the National
Land Commission on the issue of land and envirornraenin place.

We would like the Commission to impress upon thevéBoment to ensure full
implementation of the decision of the African Coresion on Human and People’s
Rights. This would symbolically be able to tacklatg a number of issues. As we speak,
the court system in Kenya has been bombarded Wwithits?0 cases making reference to
the Eldoret case which means that it crystallibesissues that we are talking about. We
need to establish a national advisory body on rafftive action legislation and
programming with the mandate to make recommendatiorihe Government regarding
programmes that will comply with Article 56 of tl&onstitution of Kenya. We would
also want to charge the Kenya Law Reform Commissgiibh examination of all Kenyan
legislation to ensure that it does not result stdmination against minority groups. This
is an area where several legislations are beingentad we lack capacity as Non-
Government Organizations (NGOs) to be able to ktak

The Government should develop a plan on data d¢mfecand disaggregation for
minority and indigenous communities. This is an am@nt question to the extent that if
you are not counted then basically nobody plang/éor. The law on domestic violence
that addresses violations against minority andgeious women should be supported. |
have spoken for quite a long time and | wish to émere. Thank you very much.

Ms. Belinda Akello: Thank you. | just want to seek one clarificatiooni you with
regard to the right to development and the dedtaradf the right to develop. What
would be your biggest recommendation to the Goveminnealizing that this is both
individual and group?
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Mr. YobaRutin: The most important way of handling that is to easthat the
affirmative action principle works better and bistminority groups. Affirmative action
will provide an understanding of the region that swaffected badly through
discrimination, for example, llchamus of Rift Vatleand the Turkana. Focusing
seriously on the question of reparations of anywould be important. The other thing is
to ensure that over and above what the state calireictly, the people themselves need
to be encouraged through human rights educatiory Tieed to be encouraged to
participate in some of these processes.

The Acting Chair (Commissioner Namachanja): Thank you, Mr. Yoba &takikh
Ahmed Ramadhan. We will give this chance to Comimigs's to seek clarifications.

Commissioner Chawatama: Thank you for your presentations and | am glad yioa
are going to make it available to us. Most of wyai have told us is like a confirmation
of what we have heard as we travelled throughoutyle We have covered 37,000
kilometres and listened to many people. | am sd tfiat we are able to confirm what we
heard from you as experts having undertaken aflogsearch and study in the areas we
have called you to come and discuss. That makes/otk a lot easier. For example, we
were in Kuria where we had a discussion with thech they were unhappy with the way
the Constituencies Development Fund (CDF) was beivanaged. Sometimes, the
Government comes up with things that seem to be gibeas but of very little benefit to
the people. We were also in Lamu and the samedssaee raised. The biggest issue is
the lack of consultations and the fact that a part be put up and it will be of no benefit
to the local people because they felt that otheplgewould be employed and they would
be left out. So, your presentation has served mdirco a lot of things that we have heard.

The first speaker talked a lot about the lack abgmition. Please, help me understand
what kind of recognition are they looking for? Wheaduld settle them and make them

happy?

Mr. Sheikh Ahmed Ramadhan: Earlier on | had talked about lack of recognitidn.
good example is Shirazi Community who are scattatedver the coastal region. The
census indicates that they are Shirazi/Swabhilit-tbey say that they do not want to be
bundled together with Swahili because Swahili i$ @@ommunity or tribe. When you
are recognized you will get employment opportusiti8ince Shirazi is not recognized,
out of about 20,000 people, it is only 7,000 whe educated, that is, they reached Form
Four and above. Another one is the Sanye Commumhgy are about 7,000 people.
Others include Burji but they have been bundlecetiogr with other communities. A
community is supposed to be recognized either afi Bu Nubian and given a code
number so that they can have access to rightotiker people. The problem of not being
recognized would lead to culture and history I&ken you lose your history and culture
then you will have lost the community.

Commissioner Chawatama: It was also very sad and you have also confirrhedfact
that children born in a certain community are ssadvantaged, because there is no
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guarantee that they will get a birth certificate, identity card and so on. This leads to
certain consequences including the right to edacaaind employment. We found that it
was prevalent in North Eastern Province. Severghmrations have spoken about
minorities being discriminated or marginalized. viElgyou had an opportunity to access
justice for minority groups or organizations andaivtvas the result?

The Acting Chair (Commissioner Namachanja): You can take noteswiem all of us
have finished asking questions, you can respond.

Commissioner Dinka: Thank you very much, Sheikh Ramadhan and Mr. Ruotiryour
very clear explanation to us about the minoritiad #heir challenges. | have a list of
minorities that | have written down. | now have ab@5 tribes. Unfortunately, Mr.
Ramadhan, you said that you do not have figureg&oh one of them. Do you have a
figure for the total minority groups in this cowfrThe issue of recognition is also giving
me some serious problems. For example, recognifiowhom and to what end? The
other issue is about indigenous people. Are alicAfr not indigenous to Africa? Are all
Kenyans not indigenous to Kenya except now the cawers like immigrants and so on?
As far as Africans are concerned, for example, Kilg) Luos or lichamus, they all came
over 400 years ago. If you look at the history diida, there has been massive
movement of people back and forth. The newcomerayd displaced the older ones who
moved either to the west, east, south or north.ii@bgenous as a concept, | have a
problem with it. Maybe you can explain. The othencept that | have a problem with, in
the context of Kenya is the issue of discriminati®in. Ramadhan when you were giving
us a list of minorities in the north east, when ygay discrimination, are you talking
about the entire North Eastern Province or the Isinble? Are you saying that the
majority of the people in eastern discriminate agaihe smaller groups?

I would really like to talk about recognition anffimnative action. Is it not more useful
to speak about a region as marginalized insteathlking about 5,000 people being
marginalized out of a totality of two or three nah people who have all been
marginalized to some degree, unless that 5,000 particularly marginalized or
discriminated against?

Mr. Rutin spoke about preservation of culture. Gudtis a dynamic concept and it
changes from time to time. Even in our own lifetithéngs change including language.
So, how far do you have to go to preserve cultth@?example, there are certain clans or
tribes in Africa that say that it is a matter deliand death for their women to undergo
Female Genital Mutilation (FGM). They say thatsgttheir culture and it is sacred. So,
how far do we go? Do we support it or not? Theeecartain African communities either
on religious basis or tribal culture that say wonséould not been seen in public and
have no independent opinion and so on. So, thegcmlly marginalized in society. Do
we accept that? How far do we go in this preseowatif culture? These are the kind of
things that | want you to tell us. When we talk atbaffirmative action, are we talking
about affirmative action of the whole communityadra particular community like the
Gabbra? For me when | saw it for the first timayés completely different from the rest
of Kenya. Then we went to Western Province whevea a little better but again it is a
marginalized area compared to the rest. Therefoaeginalization is relative. | want you
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to go to the idea of recognition, preservation aftwe and the concept of being
indigenous. In Europe, which is very democratieytlare still talking about integration
rather than preservation of particular culturese Tnly group that has remained in
Europe un-integrated is the Gypsies. This is bexanany things happened to them
including genocide during the time of Hitler. Whaak we saying really particularly in a
developing country like Kenya? When we talk abtwise things are we being realistic?
Are there certain areas that we can prioritize ictmg1g everybody who is involved so
that every Kenyan will have the right to educatéom so on?

The Acting Chair (Commissioner Namachanja): | just have one quedborboth of
you. | would like you to share with us if you haamy proposals with regard to sharing of
political seats at county level in relation to mitypgroups.

Mr. Yobo Rutin: Thank you Commissioner, for your very difficultegtions. As | said
before the critical issue is the controversy arosache of these concepts and terms. Let
me begin by the first question asked about accesgudtice and minorities. My
organization has been trying to look at the isafestizenship rights. One of the things
that we had to do in the last five years is to terdeasibility on some of these issues. We
are practically into the phase where we are beggto see tangible responses from the
international human rights systems. For instance,have had to use a bit of public
interest litigation to really bring some of thessues to the fore.

One of the critical things that happened is thetufgh these campaigns the Government
has shown some willingness and tried to underssanae of these issues. | can tell you
that the term “minority” in 2000 was different. Thegm “marginalized” would throw you

in debates and trouble. This is an indication peaiple are beginning to want to engage
in dialogue and find options for redressing somthefissues that targeted minorities. We
are practically happy that working with this orgaation has enabled us to raise the issue
of citizenship rights through the Nubian case ® ¢itent that there has been a ruling in
Addis Ababa in the children’s court in African UnioAt the same time there are
legislations and Bills that have been endorsed hheflect the interest of minority
groups.

In terms of access to justice, there are so mamgmkions in terms of literacy levels,
capacity and the character of the Kenyan legalesystself which has been extremely
difficult.

Let me go to the question of indigenous peoples. & really controversial issue in Africa.
We do understand that Africans originated here thet term is not used from an
Aboriginal point of principle. It is being used fibs instrumental value to attract attention
to some of the issues of communities who have icertharacteristics that the
international human rights system, the United Naisystem and the African system has
been isolated. The criterion that people use isthiey occupy and use a specific territory
almost exclusively to themselves. The Maasai hataclament to land and territory
which is part of their own world to the extent thathas something to do with their
religion, identity and so on. Therefore, therehis interest to have voluntary perpetuation
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of cultural distinctiveness for the fact that thare laws that govern their lives in spite of
the modern aspects coming in.

The International Labour Convention on tribe andpylation recognizes self
identification. If you are a Kikuyu and you are nioterested in being called indigenous
and you do not want to use the available oppoinasiand platforms to campaign for
socio-economic rights then nobody has a problens. & choice. At the same time, you
are also required by other groups to recognize tagmistinct cultural units. | might be
living in Lang’ata and the resident’s associatian tackle all my problems but if I live in
llchamus | probably need a chief or an elder taoize certain aspects of my life and the
rule of engagements are totally different. The samglies to the Aborigines in Britain,
Colombia and Canada. One of the challenges hasthaeto call oneself indigenous, is
mutually exclusive for modernizing. There is atlwdt has been written about this. This is
an area where the Truth, Justice and Reconcilia@ommission (TJRC) need to look
into and see if there is a way of mediating somi#ho$e development choices that we are
talking about.

The African Commission has further specified timatigenous groups in Africa include
hunters, gatherers, pastoralists and other grolips.challenge with the debate is that
even if we disallow people to call themselves iedigus, there has been a co-relation
between marginalization and cultural distinctivenéd/e cannot wait for modern life to
come to Marsabit 40 years after independence. Aeghanism can be used for its
instrumental value. There are places where theopdhat is highly educated is probably
in fourth form or there has never even been a $udd-cThat is what makes minority
groups use that term “indigenous” for its instruna¢nralue to achieve certain aspects. It
does not mean that other people are being denedright or ancestry to these areas. It
is only an affirmation of facts that they oughtlie seen from a certain perspective.
Kenya is a signatory to a lot of conventions likdESCO.

Mr. Sheikh Ahmed Ramadhan: Thank you very much. | will be very brief. | dotno
have a list of minorities in full but what | havasabout 37. If there are any that we have
not reached, we will reach them and include thertherlist.

The issue of recognition is important because lit g known that a certain community
occupies a certain geographical area. We will Bis@ble to inform history the way that
community lives including their economic activitiefhat will enable us understand
them. That can also be used in planning for natidegelopment. | have come to realize
that the colonial government came and found comtisnivith their own leadership
systems. They had their own economic activitiestbey disrupted all that to weaken the
people. When the colonialists left, they left behstructures which continued to be used
by other leaders who took over. So, the same strestwere used to continue oppressing
people. They continued looting property and ensuhed their lives did not progress.
Therefore, it is important to know that a certasmenunity occupies a certain area so that
they can also enjoy the resources in this couitythe moment they cannot access
resources due to lack of recognition. If thereamg resources, they are just controlled by
the central Government. It is the responsibilityttoé central Government to use these
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resources to develop communities. | am not sayirgyto encourage practices like FGM
because we also look at the rights of girls and @mnham talking about economic right
of these communities. Culture should be encouragedive the community dignity,
identity, respect and the ability to work together.

Also, on the issue of culture, it should also beefigped and encouraged because it gives
us the dignity, identity, respect and ability torweogether.

Regarding Commissioner Namachanja’s question ort védc@mmendations we have on
how certain communities can be involved, we havebe®n consulted on the issue of
political parties. That is because in Kenya, paditgoes with resources. The community
with the majority gets the largest vote and thatass they get positions. When they get
those posts, they also get resources. That is wWiey issues of Constituencies
Development Fund (CDF), LASDAP and others have bsmmected to politics. If a
certain community is in leadership and they are ritagority, they are the ones who
benefit from those resources. The smaller or mipa@ommunities who do not have a
majority vote, sway or influence, are oppressedsehof us who are fighting for the
rights of the minority communities would like to kaait clear that their rights have been
heard. Recently, there was the Devolved GovernmBiiitsThere is an issue that was
removed from it that provided for council villagerims. The provision for community
fora has also been removed from the draft. Thisns\i¢aat at the grassroots level, where
we have the minorities, they will have no say atTiey will simply be served on a plate
by the central Government and influential peopleey will be thinking about what to
serve them and what not to give to them. So, tlessgoots community should be
involved and not a certain group of people who naaet discuss on their behalf. That
does not mean that the community will be discrimingpagainst the others.

The other thing that | would like to recommendhattwe would like the small area in the
Constitution that talks about the minority to clgamdicate that any place that is
occupied by the minority communities, without pagsthrough the political parties,

should get representation in Parliament and als@ioepositions that are close to them,
so that they may use this to protect their rescauarel develop their own lives.

Thank you very much.

The Acting Chair (Commissioner Namachanja): Thank you so much,kBhand Mr.
Rutin. I think those are the only questions we foaid/ou.
Mr. Rutin, | do not know if you have your paperttlyau have presented.

Mr. Yobo Rutin: I have a good draft, but | would want to add onéam things, in view
of the comments that have come from your table.

The Acting Chair (Commissioner Namachanja): Thank you so much.sEledo not
delay with it because time is not on our side. Wechto produce this Report by ®lay.

Leader of Evidence, please, call in other withesses
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My apologies to the presenters who have just ptedethat the audience was not able to
journey with you through the big screen. It was$ digcrimination, but just a technical
problem that the technical team was dealing with.

Ms. Belinda Akello: Thank you very much for having come to today'sssan this
morning. Kindly tell us your name and group thati yepresent.

Presiding Chair, this witness is going to speakdamn economic marginalization. He is
not in the list that you have, but he shall tellhis name and the organization that he
comes from.

Mr. Ali Harsi: Thank you very much, Madam Chair and honourablen@issioners.
My name is Ali Harsi, the regional director for $etg for International Development. It
is quite an honour for us to be invited by your @ussion to share some of our
experiences in this area. We are also gratifietliththe invitation letter that | received,
the Commission has recognized the work that théeSofor International Development
has done to economic marginalization, in particutae seminar on publications on
inequality in Kenya that we produced over the fast years. These are publications that
are available, | presume, with the Commission.

If 1 pick up from where the previous two speakeedt ljust like they mentioned
“marginalization” and “indigenous” were terms thatfew years ago in Kenya were
considered very sensitive to talk about. “Ineqyaldlso has been treated in a similar
way. “Inequality” has evoked a strong passion aaslly stirred controversy. Maybe, this
is why for a long time we did not want to addrasdirectly. However, considering that it
is an issue that is very critical to our socialatiens, political stability and economic
development, we feel that it is time that all ofpasd attention to it and made every effort
to address it.

Although there is inconclusive evidence that recogm that the way income is
distributed it has a bearing on the rate and pattéreconomic growth, experience from
many countries shows that this actually is the .ca&3euntries that are currently
considered developed have historically createdcg@sli and institutions to promote
equity, whether this equity is in health, educatidek management or even access to
law. Even countries that are more recently beingiestl for their very speedy growth,
the so-called Tigers, have been found to be camtiiat have shown not only first
growth, but also had high distribution economielse World Bank itself has indicated,
for example, that gender inequality has negativelgacted on Kenya's GDP. A few
years ago, this was estimated at about one per lmaintvith deepening inequality, this is
likely to even go higher.

Inequality also means competition over resourcdwrd is the element of greed and
grievance. These are theoretical underpinningb®icbncept of inequality that has been
studied at great length by various scholars.Inetyualso creates political conflicts
between groups, especially for public resourceschvim turn, just like my previous
colleague here who talked about the marginalizesugr may lead to negative re-
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distributional agendas that harm everybody elséhnénlong-run. While the communities
that think that they are large in number are mawayful and can take advantage of such
situations, in the long-run, we all suffer. Simijarquestions of inequality are important
to tackle because as has been seen in other pthees,is a co-relation and there is
evidence to that effect; that high inequality césodead to crime. | think South Africa is
a case in point. Here closer to home, similar neehas been carried out, especially in
the Central parts of the country and shown that wéry high inequalities in a very small
areas, you have very high rates of crime.

With that introductory overlook, what will inequiidis look like in Kenya and how do
they manifest themselves?

We have two main manifestations of inequality ie ttountry. One is the group-based
inequalities. In this case, the group can be eitheial, ethnic, class or even gender. |
think the two previous speakers have given us arapidence in relation to how the
group-based inequalities have manifested themseivéss country.

The other one that | think was also the key suljeatter of this meeting today is the
geography based inequality whereby we have theowsrregions in the country very
inequitably developing. So, if that is the pictufinequality in our country, then what
are its origins?

First and foremost, there was the structure ofttilenial state itself and the mechanisms
that it put in place to prefer certain groups owérers. However, with the end of the
colonial period, issues of inequality did not jgst with colonialism. Unfortunately, the
first Government that came into power continued esahthose policy choices in the
post-independence era that not only enhanced ,tilbuhany instances, even deepened
the inequality. This is the case where we findt ttiee economically and socially
disadvantaged groups find themselves excluded tra@rpolitical power, which drives
the agenda of the country’s development. In suslkesahey cannot organize and neither
do they have the capacity to make claims, even iioumstances when the legal
provisions theoretically grant them that such opgpaty.

If I can just briefly also trace the phases througtich we have seen inequality manifest
itself in Kenya, immediately after the end of tlwanial period, the first phase was what
in our publications we have referred to as thelmlgoal contest phase. This more or less
corresponded to the period 1964 to 1966.

After that, we have the second phase which we tefas the Assessment Phase, which
basically took a period of about ten years, thafl®68 to 1978. The third phase in our
analysis is what we have referred to as the intgime phase, which more or less

corresponded to the period 1983 to 1998.

Lastly, there is the fourth phase which we haveerrel to as the political or
constitutional contest phase. It took the perio88l&® around 2005.
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If I may briefly just touch on what these differguihases were about, the ideological
phase that | talked about, which kind of was th&t fphase was a period when we saw the
struggle of whether Kenya should adopt a socialishixed economy paradigm. That is
when there was tension on what direction Kenya Ishtake. We should also remember
that this was also the period of the Cold War, wtneme was influence from other bigger
powers in the world.

This debate was eventually settled to some exteough the Sessional Paper that has
been widely referred to as Sessional Paper No.11865 on African Socialism and its
application to planning in Kenya, where mixed ecogowith a strong capitalist bend
won. However, this policy paper did not deconstiihet colonial logic that led to basis
for inequality by advocating a discriminatory p@lianvestment of Government
resources. If | may quote from that paper, pardgfg8 says:-

“To make the economy as a whole grow as fast asilples development money
should be invested where it will yield the largegtrease in net output. This approach
will clearly favour the development of areas havatgundant natural resources, good
land and rainfall, transport and power facilitien@ people receptive and active in
development.”

So, from the outset, we can see that there wadilzedde effort by the Government to
channel its resources to areas with the highesinpiat. Of course, high potential was
being defined also in a very narrow sense. In sorsgances and discussions, we have
seen that a very rough description of this has lteanany area that cannot grow certain
crops is considered as being wasteland more ar3esghis is what lay the initial ground
where we see that Government resources went inyaspecific direction. However, over
time, it was recognized that there were gaps s WWhat was intended was that even in
these areas that were being targeted, the resodidesot necessarily go towards
ensuring equitable development in that area it3délére were groups that benefited a lot
more than others.

This led us to the second phase where an assessrasmntonducted and a publication
that has often been made reference to produceteébational Council of Churches of
Kenya. Itwas titled “Who owns Industry in Kenydri a nutshell, that publication
exposed the racial, foreign and political elite dwnce of the Kenyan economy despite
the much touted Africanization of the economy poli€es, there was a policy in place
that was channeling certain resources, but in ayfears it was realized that this was,
again, being captured by a certain group. It wasgaitably benefiting.

The second study that is worth making referencentahis case was one that was
conducted by the International Labour Organiza{iv®) in 1972. It was a report that

was on employment, income and inequality. If | mast make a small reference to this
Report, it says that since independence, economiatly has largely continued on the
line set by the earlier colonial structure. Kenyation has radically changed the racial
composition of the group of people in the centrgpaiver and many of its policies, but
has had only limited effect on the mechanisms whhntain its dominance. So, this
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ILO report recognizes that, yes, the structuresweae left behind were exploited by the
group that played a key role in the developmerthisfcountry.

But to help address this, the group made certapoitant recommendations. One, it
recommended that public expenditure be restructuréavour of the poor sections of the
population in urban and rural areas, includingldaest developed regions in the country.
Sometimes, | think that in the discourses in tlgriry, we think that this is a new thing.
But this is something that was already recommenmud®72 by this Report.

There were also recommendations about establishwfeguotas for expenditure in
different parts of the country, on vital servicesls as education, health and roads.

Finally, it also noted that regional imbalances ammajor problem. This is particularly
serious because these regional imbalances aréwimed with tribalism as well as in

some cases, rural/urban migration. We know thatsemmetimes make references to
regions, but of course, in many instances thesenegcorrespond to certain ethnic
communities.

To help address some of these things, Governmdérdted the first Urban Household

Budget Survey, which showed that inequalities weseng. In some instances, this
trajectory that the inequalities were taking wasnparable to those that had been
observed in Latin America.

The period between, 1975 to 1978 is what in Liteeathas been referred to the Kenya
Debate. These are debates that raged at the UtyvefsNairobi, in which people
discussed about the process of capital accumulatioKenya and the relationship
between the political elite and foreign multinaadsin this process. Needless to say, this
was also the period in which the late J.M Kariuldswassassinated when he articulated
some of the challenges about inequality in the trguih think most of us remember his
famous reference of not wanting to create a couoitren millionaires and ten million
beggars.

Having gone through the initial ideological phasel dhe assessment phase, we then
moved to the intervention phase, where the Govenbrtnied a number of initiatives to
try and address these inequalities. The first oras whe District Focus for Rural
Development Strategy, which was largely a re-distional strategy which, as it is clear
now, was inspired by the ILO Report that | mademefce to that was published in 1972.
Together with that, we also have the Local AutlesifTrust Fund and more recently the
Constituencies Development Fund (CDF).

The last phase, like | mentioned, was the polit@aistitutional phase where there was
agitation for a new constitution. As we all recagnthis country has gone through a very
long process of trying to have a new Constitutidriclv culminated to the one that was
promulgated recently. One of the key issues of welairing that process that was
intended to try and address some of these inegusdities in the country was the whole
guestion of devolution. It was recognized thathihgs continue in the same structures
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that we have had since the colonial period, thenctiallenges of inequality will remain
with us, and the nexus of distribution as well asver needs to be shifted. This also
marked the first time that inequality was seen asersstitutional issue. It was no longer a
guestion of trying to deal with inequality just duigh the narrow economic lens. It is
fortunate that we are having this sitting todaydime when the Constitution has been
passed and we are actually implementing it. It ples us with the most important
vehicle to address these questions of inequabBiyt this does not mean that it is going to
be easy. Even in the best of circumstances, implénge devolution is a very difficult
process. It is going to be even more so difficalaicharged atmosphere that we have in
this country. | think this is why it calls for vestrong and focused leadership to ensure
that this happens.

I will just summarize in response to the request tas also put to us to share what
would be some of the key recommendations abouttbaleal with this.

The recommendations are not new as such. They aeually debated at the national
inequality conference that the Society for Inteioral Development together with other
partners, both Government and Civil Society, orgagiin May 2006. From that, there
were five main recommendations.

One is to have a correct historical and concepauralysis of what inequality is,
recognizing the fact that we have had it for a Meng time. There was also a request
that we tend to politicize almost everything instobbuntry. For once, | think this, calls for
very sober minds to really look at this issue. Tikibecause it is not a question about a
large community versus a small community or thigioe versus a big region or small
region. | think we need to clearly understand issadout inequality because the
implications of not dealing with it will hamper tlemtire country, irrespective of whether
you come from a very productive part of the countthough that in itself is also
debatable.

Secondly, there is need to deal with inequalitiestically and not in bits. Thirdly, now
that we have a new Constitution in place and tk&tutional framework to address some
of these things, the challenge is upon all of usnfleadership as well as the common
citizens, to really work hard on its implementatidis is because if this does not get
done, then a lot of the promises that have beerenmathis will not be fulfilled and have
any positive impact on inequality.

There are institutions like the Commission for Rewe Allocation, for example, that
have been envisaged in the new Constitution. Thd @ther similar other institutions
have to be really supported and strengthened. ¥éeratognize in this country that for a
long time, the budgeting process, for example,dees limited to a very small group, as
it is often said, to one floor of the Ministry. Espally, at a time when the Constitution
calls for much greater participation, we need tilyegake this one very strongly.

Fourth is actually the wide participation. Justelikvhat my previous colleagues

mentioned, in many of those communities, the mssue is not getting opportunities to
participate. It is often portrayed as just demantsat is a secondary issue. Every
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community needs to feel that their voices are béaeayd. At the end of the day, it is not
going to be a winner-take-all situation. We havenégotiate many things. We have to
negotiate spaces, resources and a lot of thingseThill be no particular group that is
going to get everything that it needs. But thaditline is that there must be that wide
participation.

The fifth and last recommendation is the questibleadership. We are going through a
very sensitive period and looking forward for thiSommission, | think the
recommendation that should be put forward is thate is need to call upon leadership.
Leadership in this sense is not just looking at pibétical leadership. | know that we
often try to simplify things and just put the eatlsurden on them. But it is leadership at
every level and institution that has to play itst p this.

With those few remarks, | would like to thank yaery much again for the opportunity to
share with you a few thoughts.

Ms. Belinda Akello: Thank you very much, Mr. Hersi, for that preseptat As we open
up the dialogue and discussion, maybe just onet ploat | would like to ask for your
clarification. Based on the research, studies dsal ia light of the National Inequality
Conference that you had and being alive to themasendations that you have made,
would you recommend or propose one blanket stratagpolicy to help boost the
economic status of this country in order to curtbneenic marginalization and
inequalities or would you have a more ratified kiofdstrategy or policy in that certain
regions need to have a faster process or stratedjgertain regions of the country need
to be taken on a slower pace?

Mr. Ali Hersi: Well, | am not an economist by prefon. But | think what is important
here is to recognize the varied potential thateddht parts of this country have. The
challenge we had and are learning now from histatiiout the famous 1965 Sessional
Paper was that development was defined throughyanagrow sense. It was almost like
if you cannot grow maize, then that is a wasteamidl But | think there is need for
recognition to look at the country holistically andderstand the various potentials of the
various parts of this country. Secondly, and | khyou made reference to that, is to
recognize that the various regions are at diffedenels of development, in most
instances, not because of a fault of their own,tbatpolicy choices that we have made
for the last 40 years. There is going to be a needidress some of those inequities. That
is why in the new Constitution we have the refeestacthe equalization funds. It is going
to help address some of these things. So, thetiattwe have now devolved and have
counties does not mean that we have 47 differeny&mes. We still have one Kenya. So,
yes, there is need to have a plan that looks atahetry holistically, but this plan must
also factor in the various potentials and needthefvarious regions. If | just take one
example, if we recognize that a large part of rarthKenyan has a high potential in
livestock production, then the industry that shosigbport that potential should not be
placed in Nairobi like we have now. We place thadere the off-take is, so that as that
industry grows, the multiplier effects get felt thyat region.
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Secondly, it actually helps in reducing the prit@sthe terminal markets. Right now, we
have a truck that may carry 18 cows from Moyale.tBg time it reaches Nairobi, the
cows may have lost maybe 10 to 20 per cent of tleight. Maybe, even one has died
on the way. When they arrive here, it is a takeriteave it basis. The seller is at the
mercy of the buyer. If you look at the rest of therld, off-takes are usually placed
where the resource is. The same thing appliesko ¥Why would we have fish industries
here when the fish industry is somewhere elset &dooking at those different bits.

I hope that answers your question.
Ms. Belinda Akéllo: Yes. Thank you very much, Mr. Hersi. That is @lhair.

The Acting Chair (Commissioner Namachanja): Thank you very much, MNe&rsi, for
your presentation. It helps us a lot and also coisfia lot of what we have been
experienced during our hearings. For example, we welLodwar and found that there is
no processing firm for fish. So, it has to be tported all the way to Thika.

We shall have a few questions for you to clarifesyJustice Chawatama!

Commissioner Chawatama: | am so sorry that | was not here when you intoedi
yourself. So, | hope that we will get an opportynd meet again, where you can tell me
where you are from and what you are doing.

One of things that have really been very sad abave travelled throughout Kenya is to
see, maybe, the perceived wealth here in Nairolad naive enough to think that, that is
what will be obtaining in the rest of the countQur first stop was North Eastern and
what we found was really sad. Often, Governmentaecap with things like Sessional
Paper No.10 that you have talked about. You can éege a beautiful Constitution and
a lot of policies that should improve the livestioé people, but as you have said, it is the
implementation. We have talked to many Kenyansmady of them are very happy with
the reforms that are taking place and the ConstituBut at the same time, they are so
broken that you wonder to what extent they will lpasd push for the implementation.
One woman told us that they work in a salt minieghpany and get Kshs150 per day.
Talking to many women who are involved in that kioidwork, motivation is so low,
because they are unable to put food on the talleedacate their children. What should
the Government do, in your opinion, to try and rpeople to that place where they will
willingly participate, whether it is in the implemiation of the Constitution or just to
ensure that devolution works and there is parttmp& This is because sometimes when
a person is so broken, especially the men thatlseetalked to, who are unemployed and
unable to provide for their families, they takedtinking a lot. The youth have resorted to
taking drugs. So, when you are dealing with peogh® are supposed to benefit from
everything that the Government is putting in plagkat should be done to motivate such
people? We are hoping that we will also try andivate them somehow by writing a
good report, but we want them to own that reporé Wéant them to make sure that our
recommendations are implemented.
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Commissioner Dinka: Thank you very much, Mr. Hersi. We have heard tadb
statements on marginalization, inequality and soBut yours has kind of summarized
and put it in a very orderly and systematized preg@n and for that | thank you. | have
just one question.

When you talk about the four phases of post indépece period, during the third phase,
there was Government intervention. | think befdrattyou mentioned that there was
assessment by the church and ILO. Was that intdorebased on those reports? How
successful was the implementation during the isetion phase?

The Acting Chair (Commissioner Namachanja): Mr. Hersi, | think District Focus for
Rural Development was a very good strategy. Vas implemented, maybe we could
not be having you here discussing this topic. flursts to learn from the past, what do
you think went wrong for us to be where we are?

Mr. Ali Hersi: Thank you very much for your question. May beyveguickly for the
judge, my name is Ali Hersi and | work for the Sagifor International Development.

The feeling you get in the country is shared byoélls; that on the one hand, we are all
very excited by the fact that we have been ablspite very many odds and so many
challenges to pass the Constitution that is be#ld bp as a model, not just for this part
of the world but for many parts of this world, esipdly in a situation where we did not
have to go to war to do it. We have our own figigse and there, but we did not take the
country apart to do it. So, yes, | think it is g@u#& major achievement and | think Kenyans
have the right to feel proud about it.

But then the other side of the picture is also &lisumplementation. Like | said earlier,
that is not — even in the best of circumstance®inrggto be easy if we had everything
going for us. At the time when we are having suatharged atmosphere and there are
still very many issues to address, it is going @oelgually hard. But maybe a couple of
things; one, my personal opinion is that we redtiynot have another choice. | think that
if we, as Kenyans, recognize that there is no ptacgo back to, we will clarify in our
minds that we have to push on with this thing. \Weutd ask ourselves, where will we be
going back if we do not implement this ConstituoWwe have had very many problems
that have fractured our society and led to higlelewf poverty. But, then, there is need
for understanding right across, from the leadersigipt to the commomwananchabout
that.

What should the Government do? In fact, | wouldatiré the other way round. |
personally do not expect the Government to do mBcih.what | really expect is for the
civil society organizations, groups and the varionstitutions whether religious or
otherwise to put the Government on its toes to renthat this gets implemented. Because
we cannot hide the fact that the Government alsateaown agenda and it may be more
than one, considering the kind of Government weehasw. It is not often that we are
assured that they are singing from the same hyrok.bo
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So, the Government has a big responsibility, big tpon all of us to keep it on its toes
to ensure that it actually implements that. | heye can have some quick gains, but |
think naturally in any processes, you try with treesy bit so that, at least, those earlier
quick gains give you encouragement to deal withhidaeler things. So, it is a question of
identifying what this might be and trying to acheethem in the shortest time possible so
that there is some hope. Already, | think theresagas of this. For me, what has been
going on with the Judiciary has provided hope. bBmehere was a time when people
would be quite hesitant to present their casefeocourts. It will still take time, but at
least, there is hope that it will not be like iedgo be before. So, | think we need a few of
those quick successes to give us the motivationtla@energy to continue into the next
bit.

Amb.Dinka asked whether the interventions were thasethe reports and whether they
were successful. Looking back, we can see thaethusrventions drew a lot from those
reports. But again, it is not often that it is atted that what we are doing is borrowed
from somewhere else or is based on somethingldlsek it is not only the Government;

I think we would all like to take credit for whatewdo. | think there was a lot of thought
that went in by various levels of Government, thdse reports certainly contributed to
that. It is like the reports we do as an institmfidhe Society for International
Development. We do not like to take all the creblitt, if it can be useful; if what we have
done can help other institutions to think througme of these things, we are quite happy
for that. It is not a matter of having our stamp ewerything. | think the ILO and the
other reports influenced it, but there were alsayrather reports that helped.

Was it successful? | think that also brings me tp gnestion, Madam Acting Chair.
Where did we go wrong? That is a very difficult gtien and | think it will have many
answers. | do not picture myself as an expert af pgarticular period. At most, | think |
can share just a couple of theories where | thHmkpome of these cases, we went wrong.
| think, one, we did not probably have the righdtitutional framework. We are trying to
push a model like this based at a time when weah@dnstitution that still held a lot of
those powers in the centre. So, when we want regmuevelop, | mean they must have
a big say in what trajectory they want to takezahnot be prescribed to them. | think that
might have been one of those areas. It revolvedrarparticipation that was not as good
as it should have been.

I think the second bit was also the question ofoantability. Who in this case was
holding who accountable? That is why, maybe, we gsamany instances Government
getting away with all sorts of things because th&es no mechanism to hold them
accountable. Because our systems were still thethvay were, it was difficult to really
push for that.

Maybe | can just leave it at that, otherwise | cantinue rambling. | think what is going

to be different here is the question of participatiand the question of holding it
accountable; accountable to institutions that weehaith in. Previously, | do not think

we had a lot of faith in many of these institutioBsit | am sure the list of reasons why
we went wrong is much longer than this.
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Thank you.

The Acting Chair (Commissioner Namachanja): Thank you very much, ISiope we
have your paper.

Mr. Ali Hers: Yes, | have handed it to you.
The Acting Chair (Commissioner Namachanja): Thank you.

Ms. Belinda Akello: Madam Chair, our next witness is fifth on yout Bsd will also
continue with economic marginalization with partarunterest to the pastoralists.

Good afternoon and thank you for having the timecame to share with us on this
thematic hearing on economic marginalization oftgadist communities. Kindly tell us
your names and the organization or group that yepresent as you start your
presentation.

Mr. Michad Tiampati: Thank you very much. First let me start by ap@ieg the
invitation and thanking the Commissioners for thduaus task they have undertaken.

My name is Michael Tiampati. | work for an orgariiga called “Pastoralist
Development Network of Kenya”. This is an organmatthat seeks to push for the
integration of pastoralist issues in the nationevedlopment agenda. Well, | am from
Narok, but our organization is a conglomerate a@faaizations from all the pastoralist
regions that seek to consolidate their voice antienal level to address the issues that
we have been addressing this morning that have aowith development and
marginalization.

| am going to restrain myself because a lot ofilsees that | was going to address have
actually been articulated thoroughly by the presiapeakers. But | will focus on the
pastoralist economic marginalization from a higtakiperspective and contemporary
perspective. We know that the Kenyan Arid and SA&mnd- Lands (ASALS) constitute
about 80 per cent of the country’s land mass ams iome to about 10 million people.
This is using very conservative figures based oa 1999 census because some
pastoralist areas could not get results of thentecensus. We have been working with a
national population figure of 35 million and aniegtte of 29 per cent being pastoralist.
The pastoralist areas are also home to 75 perofdfenya’s national livestock herd and
about 80 per cent of inland ecotourism interests.

With that, | will go directly to what issues we &t hand. | know — | am sure because |
have been following the presentations in all thetqralist areas — that many issues to do
with why pastoralists are in a precarious posigoonomically has to do with the policies
and the disenfranchisement that has been broughit &ly perceptions and often — | do
not want to use the word “discrimination” becauseaseathas already been imposed,
but I want to use “perception” and “institutionaz marginalization.” Perhaps that would
be reinforced by the argument that in the Natigkahives, there are reports that prior to
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or during the start of colonization, most pastatatireas were considered the riches in
Kenya or East Africa based on their herds, theirittgies and the like. Today, all figures
by Government and other agencies indicate thatopdst areas record the highest
poverty indices in the region with northern Kengaarding more than 60 per cent. So,
the question is: What happened in between? Andhktthat is the task that we have at
hand, to try and establish what exactly happeneth fthe time the pastoralist were
considered the wealthiest to now, when they arsidered the poorest and dependants of
charity, Government interventions and food distiidiu agencies.

In terms of what role pastoralists would play oraivthey have to offer to the national
economy, pastoralist areas, in as much as they eomrgidered bad lands by the colonial
systems due, of course, to ignorance and evenquodstial Governments, these areas
today are proving to be probably the future ecomob@ses for development, based on
the resources therein. For instance, we know Healivestock market in Kenya cannot be
really satisfied by the livestock that we have, bofortunately, we do not have systems
that would encourage the provisions of these lo@sproducts to satisfy the market. Our
previous presenter has highlighted the hardship paetoralists have to encounter
because of lack of access to these markets atrtigigtion level, and that is one of the
issues that has to do with marginalization or b&ogsidered “other Kenyans”. Because,
often, we have heard even Government Ministersidgrihe existence of pastoralists! A
case in point is in 2004 when Maasai were agitaforgredress of the 1904 Anglo-
Maasai Treatise on land. The then Assistant Minifsie Lands said that there were no
genuine Maasai resident in Kenya, while his coyrasr his boss the then Minister for
Lands said that as far as they were concerned, &lamsre symbols of tourism.
Essentially, that is the perception that informetiqees, and pastoralists are endangered.
| am saying this because | was part of the teatrmtha working on that and we followed
it very carefully.

Again, in Kenya if you want to talk about backwaeds, just call somebody “Maasai” or
“Woria!” and that essentially is taken to mean ttiety are backward and they are less
developed and are not really up to modernity. Bsaln this might sound simplistic, but

it is the reality that pastoralists have to livehweveryday.

Based on that perception of denial of existencpastoralists, our organization works or
has, as part of its membership, pastoralists framkdna, Rendille, Borana, Maasai,
Samburu, llichamus, Somali, Gabra, Pokot, Marakavet the Keiyo among others. For
starters, pastoralists are nomads first and foreaas, most importantly, not because of
an atavistic longing for open spaces, but becabhse specific conditions of their
environment and livestock economy impose mobditythem if they are to produce and
utilize the scarce ASALS resources efficiently. TisEawhat most actors in governance
and development have missed because these ared@sSALS, are considered bad lands
and so, under-productive lands without taking iatcount the many resources some of
which fuel the ygama chomeaculture in Kenya. So, if we were to ask where theam
roasting delicacy joints source their meat fronseesially, these are pastoralist products.
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In general, the pastoralist economic situation basn made worse by continued
undermining by both development actors, designacs even leadership, and this has
undermined the customary tenure and managemergnsysEssentially what has also
been missed by development actors and governastensy are the facts that there are
three pillars of pastoralism that have to do wéhd, natural resources and socio-cultural
institutions. Without those three, there is no pedism. This is reinforced by wise
sayings. Where | come from among the Maasai, thgytisat there are only two things
that you cannot part with or give to a friend; laadd a son. So, this reinforces the
importance of land to these communities. Then thmubsists a certain economic
confusion about pastoralists, which is closelyedllito conceptual misunderstandings.
Pastoral production has been consistently undesdain part because of difficulties in
costing subsistence production. This also is reagfd by the fact that IGAD - the Inter-
Governmental Authority on Development — last yeammissioned a study to establish
the contribution of livestock to the Kenyan GDPisThought to address the fact that the
perception that pastoralism does not contributehrmocthe GDP and, hence probably,
the justification for lack of allocation of enougisources to spur economic development
in the ASALS. The study, whose draft is out, hadidated that there has been an
undervaluation of pastoralist production of abod® Jper cent or more. So, there is that
lack of information and, therefore, lack of stragsgio support this sector.

Many of the issues that | was going to highlightéactually been highlighted. But the
biggest problem that has been undermining passtsals the restriction in terms of
mobility. Mobility is an essential strategy for paslist production. It is not only a way
of avoiding certain risks, but it is also an ecatafj management strategy, because the
ASALS are fragile and, therefore, mobility is a egsity in order to ensure sustainable
ecology that can also promote production.

There is also the aspect of land tenure. In thesesaessentially most pastoralists do not
own land individually; they own them on communalsisa Management is through
traditional institutions, but individualization d¢&nd ownership has come to undermine
these principles and has also brought about prabl&ims is what my colleague alluded
to in terms of development initiatives for pastmtahreas being decided in Nairobi. | do
not know whether you went to Laikipia to a placdeth“Mugogodo” where there is a
very big cereal store and yet those people do noiv gany cereals because they are
pastoralists.

Essentially, you see the level of disorganizationtérms of planning for certain
communities. So, we feel that these are some ofaipeects that have brought about
economic marginalization. There is also lack of Wiealge of successful models for
mobile pastoralist service delivery. Pastoralisns hmany other services such as
ecological and casual services. Actually, wereoit for pastoralism, we would not be
talking about inland or mainland ecotourism in Kaniost of the interests, especially
those that have to do with wildlife are locatedpastoralist areas because, traditionally,
they have this harmony. | mean, they have learodi/¢ in harmony with nature and
they do not destroy that because they understarfielclg well that if you destroy nature,
the backlash would be terrible. But, unfortunatehye question that some of us who
happen to come from areas that are consideredabhenSNonders of the World ask is:
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What benefit do communities get? Why is it, thatalgls Mara and Magadi in Kajiado
that are endowed with these great resources rehertiighest poverty figures? That is
the irony. That has also perpetuated this econdmanfranchisement.

The prominence of the prevailing paradigm that stnst mobile pastoralism is an
archaic remnant of the past and needs to be eliednand replaced with the western
cowboy ranching model is another aspect that hadyrendermined pastoralists. We
know — for those who have followed the history loé rangelands — that there was the
introduction of ranching models based on the Anagrionodels, forgetting that
essentially probably those models would not havekaa for pastoralists, who had their
own traditional models that had sustained thencéoturies before colonialism. Then, of
course, there is the gradual erosion of many fagefsmstoralist traditional knowledge,
customary rules and regulations. This is becaudbefealization of the role that these
traditional systems played in the production andoakocial cohesion that the
constitutional Committee of Experts (CoE) ensuredensafeguarded in the Constitution
because they are still relevant and very importanimy village and, indeed, in many
pastoralist areas, we do not believe in the curcennodern legal system. Traditional
systems are more effective because they feel timtntodern legal system is time
wasting, complicated and does not appear to sbketoblems. So, essentially, they go
back to their traditional systems that have beebraoed for a long time.

Then, of course, there is the other problem otiktorical takeover of territories by both

the colonial and post colonial institutions andtegss. We know of that famous Anglo-

Maasai Treaty of 1904 and 1911 that ensured olitided the takeover of about three-
quarters of their territories. This essentially mtethat the area available for production
was reduced by three-quarters and, hence, the gfodwsystem was reduced by three-
guarters. | am only using the Maasai as a classimple that is known globally and very

well in Kenya. We also know that when the creatérthe protected areas was mooted,
mainly it targeted the pastoralist areas, thus ideyy them of the space necessary for
livestock production and also denying them ceri@iportant resources like salt licks that
livestock cannot live without. Equally, there wdsoathe denial or prohibition of access
to dry season grazing areas, because those ared$dhree dynamics of pastoralism. So,

all these factors have acted to undermine passongtiroduction, thus undermining the

whole aspect of their economic situation.

There is also another phenomenon that has noy fieadn addressed and | do not know
whether it emerged when you went round the coufitimat is about the pastoralist IDPs.
Historically, we know that we claim that pastoraisvere the first IDPs based on the
colonial takeover of their territories. Unfortunigtevhen the country has been trying to
address the question of IDPS, the post electioleng® IDPs has taken precedence and
we feel that this is unfair because it should hhappened across the board and these
IDPs should have been considered at the sameds\vhbse of the post election violence.

There is also the lack of appropriate or timelyemaéntions in terms of calamities or

challenges such as diseases, floods, droughtsaanitids. We have seen that it almost
takes about three months before drought can berech national disaster and yet we

NHIF Auditorium, Nair obi 29 M onday, 13" February, 2012



know that these areas are faced with such chakengefloods, especially due to the
changing climatic conditions. They are also facgdepidemic diseases, drought and
famines and it is only by the intervention of thanidtry for the Development of
Northern Kenya and other Arid Areas that a Drougahagement Authority was mooted
just recently — | think this year. This is the casel yet Kenya has been independent for
the past 50 years. So, we see the mentalitiescif d& appreciation or the production
system and economic preoccupation of pastoralisiyou juxtaposed this against such
economic practices like coffee growing, pyrethrund @aea, you will find that we even
have institutions that have been developed purpdeehddress the challenges that these
sectors face. So, we feel that there has beenilaedie marginalization of pastoralism
and the Arid and Semi-Arid Lands (ASALS).

There is also a draft Arid and Semi-Arid Lands &plihat is collecting dust somewhere
and as an organization, we have been wondering itvimas not been implemented

because it sought to address the same issues ¢hatevaddressing here today or the
same issues that were probably raised when you nwant the country in the pastoralist

areas.

Then there is the question of utilization of paalist cultures to project Kenya as a
culturally sound country for purposes of tourism, ghose of us that have had occasion
to travel, have seen pictures of pastoralists b#ashed in other countries showing how
Kenya is culturally rich and conservation consciollsen the question is; to what extend
do pastoralists gain from this, because this ismergialization of their culture? In all
fairness, are they not entitled to a percentagehatever accrues from such ventures?

Then, of course, there is the utilization of cudduartifacts for tourism purposes and the
case in point is the so-called “Maasai Market” hiar&lairobi. If anybody was to take a
casual stroll into those markets, he or she wikbecked to see that the Maasai are either
five or ten, but their name is used to market attich@ buyers, especially the tourist
clientele. So, this is exploitation for monetarymases and it is not fair.

There is also bio-piracy. We have had cases whesppctors come to pastoralist lands,
they get whatever it is that they are looking fod @éhey ship these out of the country and
they have them registered and patented, earnimgstiiges a lot of money in the process.
But we have not seen any safeguards by the duteibeathat is the Government — to
ensure that pastoralists benefit from these ressuitat are within their lands as well as
benefitting other Kenyans that are entitled to .tHf80, we have seen a level of
unwillingness to move in and intervene.

We also have the piracy of genetic resources,tlikepatenting of the Maasai Red Sheep
and, | think, the Somali Goat in countries thatfareoff, and we wonder why this has not
been taken up by the Government. Of course, thstigmeof harnessing resources like
geothermal energy in Naivasha, gold in Trans Mtm@aplanned green energy harvesting
plants in Turkana; have been harnessed. We also diegreen energy in terms of

harvesting or harnessing wind in north eastern eyl these are resources which are
within these areas, but we have not heard the levethe extent to which the
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communities have been involved in mooting thesasdend developing a benefit sharing
formula.

Again, in terms of the same marginalization, weehbeen looking at the manifestos of
the various political parties and | think it is grdbout five that have an element of
pastoralism production and promotion for purpodedevelopment. So, politically, there
is that feeling that pastoralists do not reallyrdaihat much.

In summary, therefore, there is need for apprematf the many resources that the
pastoralist areas are endowed with. These have tmamessed in such a way that they
benefit the communities by provision of essent@alies and also promoting education,
because without education employment opportuniiEsome elusive. There is also the
need for a total evaluation value of pastoralistheéoused as a tool to inform budgetary
processes and development planning for pastoeabsts.

Therefore, one of the recommendations that we lbawee up with is that the report by
this Commission recommends that the colonial ared polonial takeovers of pastoralist
territories which form the foundation of economianginalization and sabotage of
pastoralist communities should be addressed imatepth and transparent manner in
order to provide a platform for redress and justinethe basis or Article 27 of the new
Constitution and Article 67 (1) (e) of the same &dation.

Like | said before, that land forms the basis o$tpealist production. Therefore, the
National Land Commission should ensure that swffitrepresentation of pastoralists to
ensure that their issues are well articulated m qest for redress of historical and
contemporary injustices regarding land and resaurce

That recommendations should be made regarding nadistocultural expressions and
products, which should be registered and patentedtlae benefits accruing from the
exploitation of the same be used to improve thaewcuoc situation of these communities
through social development initiatives in the gpfiArticle 11 of the new Constitution.

The state to put measures in place to ensure thabigtion of resources within
pastoralist areas such as soda in Magadi, diatpmdkl, geothermal, sun and wind
energy, wildlife, landscapes, forests and microilsesonducted through a participatory
approach and agreeable benefit sharing formulalolese as entrenched in the national
values and principles of governance in the new Goitisn.

The State to ensure that the legal mechanismsh&bpperationalisation of Article 204,

which creates the Equalization Fund, seeks thetiappastoralist communities in order

to ensure that the resultant framework is respensind relevant to the needs and
aspirations of these communities. This essentialgddressing the question of top down
approaches which have proved to be ineffective.

There is also need for the State to expedite tlerabipnalisation of the 2010 African
Union Policy Framework on Pastoralism and the renendations of the 2011 IGAD
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Livestock Policy Initiative Study on the contribarni of livestock to the Kenyan Economy
in line with the draft Arid and Semi-Arid Lands Rl.

The State should also facilitate the participatadnpastoralists in the ongoing policy
discourse, especially on peace, land, climate ahanidlife, culture, livestock and other
policy initiatives that are relevant to the economell being.

The State is to implement its commitments to thévehsal Periodic Review Process of
the United Nations (UN). Of course, there are eertammitments that the Government
was asked to implement in the last review of thmesand we have seen laxity in terms of
addressing issues that are relevant to pastorahst®ther minorities.

The State is to expedite the implementation of 2066 recommendations by the UN
Special Rappoteur on the Rights and Fundamenta&dbBras of Indigenous People in
Kenya with specific reference to pastoralists. Wew that the State did invite the
Special Rappoteur of the UN and a report was deeeland certain recommendations
were made that would improve the situation of paditis in Kenya.

The State is to ensure that pastoralists partieifidty in budget-making processes both
at the national and county levels. My colleague digghlighted the fact that budget-
making process in Kenya is an exclusive kind ofartaking by certain individuals or a
club, which should be opened up so that all comtiesmican have an opportunity to
inform this process.

Finally, the relevant State agencies are to impiegnidly the recommendations of the
Njonjo and Ndung'u Commissions’ Reports on Land Wbiag and penalize the
perpetrators by making them compensate these coitiesuthat they have deprived of
livelihood and economic opportunities.

Thank you very much.

Ms. Belinda Akello: Thank you, Mr. Tiampati for that presentation. ¥ank you for
articulating your recommendations and highlightthg issues. You have informed us
that immediately after the colonial period, padists were regard as the wealthiest
Kenyans.

Mr. Michael Tiampati: Before colonial times.

Ms. Belinda Akello: Yes, before colonial times. After the colonial ésnthey were the
poorest. What is the definition of wealth before tiolonial times and after the colonial
times? In what terms should we measure wealth @bwk can know what has exactly
changed in the pastoralist communities? You kmgama chomas still a delicacy from
that time up to now. It has never ceased to be.

Mr. Michael Tiampati: That is a good question. The definition of weadtinong
pastoralists has to do with access to and ownershiand, resources within the land,

NHIF Auditorium, Nair obi 32 M onday, 13" February, 2012



livestock herds and other necessary utilitiesothsbody has enough land and livestock
then that person has a large family and if he canige for that family it means that he
has enough resources and therefore a rich person.

In the colonial days the same aspects were comsidardefining wealth. A case study
was done in Rumuruti. The records are availablthatNational Archives where a DC
claimed that the Maasai community within that amas the richest based on their
livestock herd. The production and maintenancehaf wealth depends on space and
resources. After the takeover, the space shrankeSiu the resources were taken over.
The livestock numbers dwindled. Some records inNla¢ional Archives indicate the
hardship pastoralists who were moved from the higié to Rift Valley encountered in
the inhospitable low lands. So many animals dietissmtheir wealth was diminished.

Towards the colonial times there was that push tdsvthe individualization of land. The
herd numbers had to be reduced. It should be uoderthat the large herds acted as
security against certain shocks such as floodsjghtp famine, and diseases. When there
is drought, it wipes out almost half of one’s hefdhere is literature from IUCN, the
World Initiative for Sustainable Pastoralism, IGA&Bnd the AU Policy Framework on
Pastoralism. Therefore, poverty started when laasl taken over.

The Acting Chair (Commissioner Namachanja): Thank you, Sir. We havéew
guestions for you.

Commissioner Chawatama: Thank you for your presentation. We have traveled
talked to a lot of people. One of the things tha tave heard is that the most
marginalized persons economically are women. Livéengomadic life | think adds a
greater burden on women. How can pastoralist woreennomically empower
themselves? If they are not able to, what happdrenihe head of a household dies?

Commissioner Dinka: Thank you very much, Michael for presenting clgathe
challenges facing your community. Do you think thestoralist community wants to
continue indefinitely with the same mode of lifeveould they be amenable to accepting
any kind of policy on part of the Government andeotpeople who can help in the idea
of being resettled as ranchers and farmers thanhdslernizing the business of cattle
keeping? Would they be agreeable to that? | askltecause a number of civil society
organizations and NGOs have sprung up and theydfakeeping this situation going.
They actually advocate that trying to change thHestyle of these people will be
tantamount to destroying the culture. Is that thieking of the people who are affected
directly?

Secondly, you mentioned of the resources like tla@addi Mara of which the community
does not really benefit from. You have not made smygestion as to how that benefit
should accrue to the communities. Should the conimushare the revenue with

Government or is it about employment opportunities?

NHIF Auditorium, Nair obi 33 M onday, 13" February, 2012



Thirdly, some agronomists suggest that the numbeattle should be reduced so that the
capacity of land to carry the livestock is enhaneed improved. People tend to get
obsessed with the number of the cattle they hadegare no regard to the quality of the

cattle and destruction to the ecosystem. What datlymk of that?

Lastly, when we were touring the pastoralist aldasKajiado, Pokot and Turkana, we
gathered that people are talking about getting blaelancestral land. What is your view
on the real desire of the pastoralist communitids® do we resolve this issue?

The Acting Chair (Commissioner Namachanja): In relation to Comrissi’'s Dinka
last question have you done any research to firchow many pastoralists are totally
landless?

Mr. Michael Tiampati: Thank you very much. These are mind boggling goest but |
will address them. With regard to the first quastadoout economic marginalization, yes,
that is a fact. As much as pastoralists are gdgenaarginalized, there are specific
components of pastoralists that suffer double oltipte marginalizations. Essentially,
our focus has been on using the existing sayindgamverbs which say that a woman is
the manager of all the property the man lays ctmmwell, the approach is that if they
are good managers, why can you not let them ownraarthge at the same time?

Some models have been developed where women have aewed to own a small
number of animals and based on how they utilizeathmals for the upkeep of the family
and development; some of these mentalities areughgdchanging. In my home county
there was a view that women cannot become lea@ieesdebate went on and eventually
the men were asked: When you go away and you aween home alone do they fair
well? When you come back home do you find thingsmig normally? They said yes.
They were then told that is exactly what we wartoge skills they have, they use them
to manage affairs of the community at the goveraalewel. So, why deny them an
opportunity to govern at other levels? They saat &#s long as the women do not belittle
them it is okay. There are cultural dynamics tleate the relationship. However there
needs to be a mentality transformation based dityrea

I should mention here that pastoralists are prakcpeople. You do not sell theories to
them. If it is something you tell them that it willork, they will ask you to prove it. If
you do so, they will accept it. That is how devehgmt models have failed because most
of it is based on theories. We need to bring threaéistic models to them because it is
one way of addressing some of the challenges thafrant men. So, there is a lot of
work to change mindsets and this has to be dorieeoground.

There is the question of children and mobility. ded, this is a challenge. Some of us
went through this life. The truth is that most sfwould miss school in the first term that
coincided with the dry spell. Models are emergimgdal on consultations between the
implementers and the target communities. If theypaled for mobile schools and it works
for them, provide that. If they want mobile libresi the same should apply. | know such
models have been successful in Iran. | think thst la@proach is a consultative one
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because the communities understand their problechshey have solutions to them. We
only have to play a facilitative approach as opgddsetop-down approaches.

With regard to Commissioner Dinka’s question: Detpealists want to continue with the

same mode of life? Today, pastoralism is not theesas it was many years ago. They
say pastoralism is dynamic. It responds to isssebey emerge. Gradually, pastoralism
is changing, but the rate of change cannot be tdidttay anybody. That remains the
preserve of the pastoralists themselves. Wheramecfsom they have embraced agro-
pastoralism. They grow wheat and barley becausg doeupy the highlands and low

lands. People are now beginning to see that thesmiges complement each other. That
has been brought about by necessities. Pastonadittsave to respond to situations the
best way they know.

With regard to a mixture of ranching and farmingstoralists know what they want. We
can only facilitate. We need not impose these thimgthem. The ranching idea was tried
but it did not work. | referred to this as the Waatranching model. This is because there
is lack of ownership. When you show them the riskgolved, they put their heads
together and they come up with a working model. tAap experience back at home is
when people started subdividing their land. Theglized that by doing so the livestock
herd shrunk. They dismantled the fences and stars#lg the communal resources
together.

With regard to ecological destruction, | thinkstas a result of confinement. Mobility is
an ecological management strategy because of ilimtubn of the resources in the arid
and semi arid lands.

Concerning the formula for revenue sharing, | hgted in the recommendations that
there are resources such as tourism, cultural egjores and so on. The revenue sharing
formula should be developed by the county and natiGovernment so that they agree
on the percentages. We understand that other Kerayanentitled to the benefit of these
resources. As a pastoralist | ask myself; how berlefit from it? Do | want money? Our
economy is not monetary orientated. The pastosatistild ask for services in return, say,
provision of veterinary services, infrastructuregrikets to grassroots and so on.

At the Bomas Conference on the new Constitutidmedrd pastoralists say that: You do
not need to carry your skyscrapers in Nairobi &a¥é¢ our land. They said: You have the
skyscrapers because they work for you, but whitaee that is benefitting us? So you so
you do not need to carry the skyscrapers from Ma@od leave land in order to address
historical injustices with regard to ancestral lafitie question to address is what we
want. Is the takeover was by the settlers, yesase evas raised during the Lancaster
House Conference. They said that they wanted tdbagit the land from the settlers who
had developed on that land. That did not come td bese are some of the painful issues
that will have to be addressed. They cannot beeaddd in a hushed tone. They have to
be addressed in an open and transparent manndras@uerybody accepts whatever
wrong that was done. We need to ask the questerSimahili way:Kosa limefanyika,
tufanyeje?
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These are some of the approaches we are recomrgerifistoralists need a lot of

services. We also understand that these are rhwomamunities and they will see the

benefits. When they complain it is because of laicthese facilities and services. These
need to be introduced, not really to pay them Hagkas a token of assuaging the hurt
they have suffered, then they will accept that.

There is no reliable data to show the totally lasdlpastoralists. There are clusters based
on those that fall out of pastoralism due to drdufgmine and cattle rustlings. They live
along highways. There are also those who have kraren away by raiding
communities. A good case is Baringo, Samburu, amt#taha. There are those that were
historically kicked out. They live in areas thagéyhcannot lay claim to. What makes this
difficult to come out is the social safety nets.ltGrally, you do not let a brother suffer
when you have something to assist him with. Whey thre displaced they go to their
clansmen and age-sets for assistance.

I know in my own village of people who were ejecteain the Mau Forest. They did not
go to IDP camps. They went to their clansmen. These shown where to construct their
houses. Among the pastoralists no one wants toalledcpoor. It is a disgrace to be
called poor. These family networks tend to shiblkirtpeople so that they do not appear
to be miserable because it reflects badly on the. &o, it is a matter of pride that makes
them hide some of these realities, but they da.exis

The Acting Chair (Commissioner Namachanja): Thank you very muchhiskat. We
will benefit a lot from your presentation.

Mr. Michael Tiampati: Thank you for inviting me.
(The Acting Chair consulted with the Leader of Ewick)

The Acting Chair (Commissioner Namachanja): Thank you very much. Néee
consulted and agreed that we break for lunch aswl ¢bme back at 2.30 p.m.

(The Commission adjourned for lunch at 1.20 p.m.)
(The Commission resumed at 2.35 p.m.)
The Acting Chair (Commissioner Namachanja): Again, fellow Kenyasary for the
delay in starting this session this afternoon. Veemwaiting for the HANSARD person.
He is here now. We can start now. Maybe to stdrtEhily just give us the number of
presenters who have arrived now.
Ms. Emily Kimani: Thank you Acting Chair. This afternoon we havelsix speakers

and the one before us is listed on the programrrallKadvise so that we organize how
we will go about this.

NHIF Auditorium, Nair obi 36 M onday, 13" February, 2012



The Acting Chair (Commissioner Namachanja): For the record befarestart, | would
like to let the public know that we have CommisgioAhmed Farah, who has joined us,
and Commissioner Chawatama, who has gone to dibeoither issues in the office. So, |
just wanted that to be reflected. Welcome Emily.

Ms. Emily Kimani: Thank you, Acting Chair. Our first speaker thiteaioon is listed in
the programme and he is Mr. Ahmed Haji. How are §osiafternoon?

Mr. Ahmed Haji: | am fine, Madam.

Ms. Emily Kimani: | welcome you to our session and invite you to enpkesentation on
issues affecting the minorities in the Coast Progjrhaving sat in during our morning
session where we were taken through most of thiesss kindly ask you to be brief and
specific and give us your recommendations.

Mr. Ahmed Haji: Thank you. My names are Ahmed Haji Mohammed. rhedrom
Garsen, Tana Delta District in Tana River Countgind happy to be here to speak about
15 communities known as Tana 15 Minorities Forunmicw is made up of small
communities who live in Garsen District in Tanafaeh Tana River County. Despite the
15 communities living in Tana River County, theywéancountered many difficulties of
being discriminated against by the community amd@Government. This is the reason for
their coming together, so that they are able tdasmifor their rights after they were
unable to do this on their own. So, the Tana 15onities got registered on $0August
2007 but before that it had been continuing withattivities. | would like to let you
know the names of these communities, who many tii@mes several challenges such as
discrimination. | will start with the Garjen comnityn The second is the Malakote or the
Munyoyaya. The fourth is Wata. The fifth is Galj&ix is Madaluk. Seven is Chepkan.
Eight is Ngoshi. Nine is Sekuye. Ten is Warkitelevien is Bonyi, Twelve is Bajun.
Thirteen is Gisare. Fourteenth is Mathora and €&ifte, Bimae. These small
communities, or as they are known corner tribes, ih Garsen. They have lived there for
a long time but they have encountered many chatenghese small communities have
had many problems, one of them being citizenshig 3\ffer due to the aspect of
citizenship. We suffer when we try to access idgntiards, especially the Galjen
community whose many people live without identiyds up to date despite their trying
to get them. Others were issued with green card994. These communities also do not
have land to live on. Up to date, where they lightrnow is claimed by individuals from
bigger communities.

On the side of education, there are very many problhere because schools where our
children are educated are very far from our hormé® efforts by the communities to
build schools have encountered many challenges stheol that was built in Matomba
Village by donors has not been given teachers wgate. The other one that was built in
Ngumo Village has a problem in that it is claiméattthe land on which it was built
belongs to an individual developer. Also, efforis donors and benefactors to build a
mosque in Ngumo Village have encountered opposisome individuals from bigger
tribes have claimed that the land which the Gajemmunity has lived on and even
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buried its members in belongs to them. As for thmvé&nment, it seems as if these
communities do not exist.

On employment, none of the young people from thesamunities has any hope of
getting employment in the Government. It is sadagrio see that there is not even one
chief from these communities. Touching on the CGbretcies Development Fund
(CDF), we do not have any rights at all. We jusdrhebout it. The thing that we get from
the Government is beatings and harassment by paficers in our homes; it happened
in Danisa Village in January 1999 where, we thejgbabmmunity, were thrown out of
our homes and we went to Ngumo where we had mdfigulies. We are appreciative
of the organisations that came up to assist ubattime. Among them we have Hori,
Kenya Human Rights Commission, SEMREK and othemawigations. We appreciate
them. Looking at the Government as of now, espgaial food, it has remained a dream
to us especially the communities that are poorgee-Wata community who depend on
hunting.

On the challenges that they encounter, if you Be# situation you will break down in
tears. We hope to have better lives and we depantieonew Constitution if it will be
implemented as it is. To speak the truth, we ha¥keied. We have had difficulties that
are not preventable and are unending. So, we adefuices like what the other Kenyans
are receiving from the Government. We ask the Gowent to bear in mind that there
are communities that live in those areas and tlese la right to be there. We ask non-
Governmental organisations (NGOs) to continue \thigsir activities of helping us and
we ask the Government to recognize that we exidtliae in the country, and honestly
we ask the bigger communities that live in the doealso consider us and to look at us as
their fellow Kenyans. We are sad to note that tine when the county governments are
coming in place, if we are not included in the gowmeent, we will continue to suffer to
the end of our lives. With those few remarks, hththe TIRC.

Ms. Emily Kimani: Thank you, Mr. Ahmed Haji for your brief and coseipresentation
on some of the issues that the minorities in thas€®rovince have been facing. Now, in
your recommendations you said that the Governmieotild assist those communities.
Could you be more specific as to what you wantGlogernment to exactly do for these
minority communities?

Mr. Ahmed Haji: Thank you very much. | will ask the Government#dp us in many
ways like involving us in Government activitieseie communities are not aware of the
activities that the Government is engaged in. Soask the Government to involve us in
leadership issues and so | think that way theyuwvitlerstand what is going on.

Ms. Emily Kimani: | have no further questions for you. Back, to @ieir.

The Acting Chair (Commissioner Namachanja): Yes Commissioner Farah

Commissioner Farah: Ahmed Haji, you were speaking a bit too fast wieun gave the
names of the 15 groups. Is it possible for you tenthem down and hand them over to
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the Leader of Evidence to give them to us so theatan write them down? Two, in the
list, | can see that there are some groups who loeilyng to that place but | can also see
Tana River Delta as a programme where people fibmvar Kenya were given farms
and settled. Therefore, they have originated frameswvhere. Now, when you were
talking of the 15 groups, did you consider that®sTé because for example you talked of
Gare. The Gares live in North Eastern ProvinceyTre a very large community. | think
almost the whole of Mandera is theirs. So, if savhéhem were given farms in Tana
River, surely those should be absorbed into thenconities that live in Tana River. | can
understand groups like Galjen. What was the othergyou named?

Mr. Ahmed Haji: Garjen.

Commissioner Farah: This morning | was in the Immigration Departmentld saw an
officer who is a Galjen and when | asked him wheees from he told me that he was
from Isiolo. He was recruited from Isiolo. Are ygetting my point or what | am trying
to say?

Mr. Ahmed Haji: Yes. You are talking of Galjen.

Commissioner Farah: He is a good officer and well educated and employethe
Immigration Department. The fact is that he is ¢heetting people. | thought he was
from Garisssa but he was from Isiolo. He told mesha Galjen and he was recruited
from Isiolo. So, really, people are free to liveyahere in Kenya. | am saying that when
there is a group who do not live anywhere elsdibatin a particular place and then they
are marginalised as a minority, then | think thease becomes clear; but if a Bukusu
leaves Bungoma and goes and he is givehambain Tana River and he settles there,
then he produces a lot of children by marrying faiwes and so on, in the end they will
be a clan. So, would that qualify as a minorityuy® This is my question to you. First
give me the names on the list and secondly, coaldanswer that question? The other
point is that you talked of Munyoyayas. When wetet Garissa we saw that they live
across the bridge, which | am told is at the bordigén Coast Province. | think they live
in the whole of the Tana Delta. So, when you tdlkana River District, | think you
mean Hola and Garsen districts, but the Tana Dgitédo Garissa and Mbalambala is
where the Munyoyayas live. In Tana River again wkien say these are marginalised
group, | think it is a small section of these peopho left there and settled elsewhere.
So, of the 15 groups, give us the genuine origamal marginalised people unless you
insist that all the 15 are highly marginalized.

The Acting Chair (Commissioner Namachanja): Mr. Mohammed, maybeaveall ask
the questions. Jot them down and then you can anhee later. Yes Commissioner
Dinka.

Commissioner Dinka: Thank you very much Ahmed for your presentatidmave some

guestions which are related to each other. Whtliteigpopulation of the 15 groups? How
many citizens are involved in these 15 groups? Teampared to the rest of the
population of Tana River, what percentage do thmstitute? Three, do they live mixed
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with other communities or do they have a spec#icitory which they inhabit? Four,
could you explain what you meant by saying tha¢ ‘@overnment should involve us™?

The Acting Chair (Commissioner Namachanja): Ahmed, | wanted youst®the village
where you come from, so that you can help us utetsts for example, the distance
between where you live and where the nearest Gomesrh hospital is and also the
nearest high school. Do we have any national sctimpe? What is the source of water
and what is the furthest place one can go to ircheaf water?

Mr. Ahmed Haji: Thank you once again. To begin with the first ques | will list
down the 15 communities and that is the first thimgt | will do when | am through. |
can assure you of that. On the communities that ilivseveral areas and also live in
Garissa, | would like to assure you that the onagtioned, none of them has their land.
The area that they live in as of now is land tkatlaimed by other individuals. So, there
is no need to say that they come from a certaia anel they came to Garsen to take land.
They have also come from other areas of Kenya; tlaee come there because a Kenyan
is free to live anywhere in the country. So, thokthem who have joined other groups as
minority groups, to be honest they suffer alongwis and they have problems that are
similar to ours, especially where | come from, @edjen community. | am sure that those
of us who have joined us are people who have simpiiablems. | am speaking of the
vetting. | will try to look into that because | amot insisting that all the 15 communities
are minorities; we have come together. | will vieérh and eliminate some when | go
back to our forum, but as at now, | assure you tiatones who live there and probably
also can be found in other areas in the countryn 8&ana Delta, we recognize them as
minorities just like us and, to be honest, theyesudlong with us.

Going back to the question that was asked by Comamsr Dinka about the numbers, as
of now we do not have official figures but | exp#oese people to be 10,000. As for a
percentage, | also do not have official figures ibwebuld be just a small percentage as |
understand it. Speaking on whether | have intedaatiéh other people, or whether they
live among other people, many times these minardggnmunities live amongst other
communities but the Galjel and the Munyoyaya mames$ live separate from other
communities; the same is the case with the Watanuamty. The Boni also live
separately from others. The rest are integrateddtiter communities.

Those | have mentioned are the ones who live sepém@m others. When | speak of
being involved in the Government, it is like whesuylook at Ngumo Village where the
Galjel community lives, it is a big village but tiiere was justice in Tana River, they
would have been allocated a sub-location or evéocation, so that there would be a
chief or a sub-chief to involve these communitiesGovernment activities. When we
say that, we will go for elections to elect couasl As it were, it would be a dream for
this community to get one because it is small. \Ble the Government to engage these
people by allocating them locations or sub locatjaso that they are able to understand
and feel that they are also part of the Government.

I think I can now go to the third question; | ameaking fast but bear with me. On the
distance of Government services to the community, will find that schools where the
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youth from Ngumo community attend, is about sevi@meters from the village. That is
the first school and it is called Marembo Primah&ol; it is about seven kilometers
away. The second school is Lazima Primary and #&bigut four kilometers away. So,
schools are quite far from the villages. Touchinghmspitals, you will find that if a
person is taken ill in Ngumo, he or she has to walk nine kilometers to Wema
Dispensary; he or she has to hire a motorcycleaar &0 get there. If the person does not
have money, then they can die. On water, we apgieetihat NGOs have helped us. In
many areas they have dug wells. They dug severkd weNgumo after many people
suffered crocodile attacks in Tana River, but asi@# there are several boreholes. So,
we are thankful that we have adequate water. Brait | have as at now.

The Acting Chair (Commissioner Namachanja): Is it a Government i@ispnissionary
or a private hospital?

Mr. Ahmed Haji: It is a Catholic mission hospital.

The Acting Chair (Commissioner Namachanja): Any Government dispgnsa the
area?

Mr. Ahmed Haji: There is one in Garsen Village which is 14 kiloemstfrom Ngumo
Village. It is nine kilometers from Malakoteni araais approximately 14 kilometers
away from Bilisa where the Boni community lives.

The Acting Chair (Commissioner Namachanja): You have mentioned gamgnschools;
what about secondary schools?

Mr. Ahmed Haji: There is one in Garsen Village that is known ass@aHigh School.
That is the only one in Tana River County.

The Acting Chair (Commissioner Namachanja): Thank you so much. Cesiamer
Dinka

Commissioner Dinka: Just to be very clear, you said in your answet titna 15 groups
are less than 10,000 people. Am | correct?

Mr. Ahmed Haji: Yes.

Commissioner Dinka: You are the secretary of these people and you &tk their
welfare and happiness; do you not think it is mugiter instead of talking about
communities of 10,000, which when broken up less1tB00 people per community, to
push for your rights as citizens of Kenya togethéh the big tribes? Is it not better for
you to merge your interests with those of everybeldg and just insist on receiving your
rights as citizens instead of asking for specgihts as communities? You talk of 10,000
people from 15 communities, and Kenya has over d@nsunities. | am just being
realistic and I think that is the way to look at it

NHIF Auditorium, Nair obi 41 M onday, 13" February, 2012



The Acting Chair (Commissioner Namachanja): Ahmed, so that you know
Commissioner Dinka, who is an international comimissr and is not a Kenyan, maybe
as you reflect on that question you also need fleateon how much each community
takes care of the interests of the smaller comnasmit think that is where we have the
biggest challenge. The experience we have, CommnissiDinka, in Kenya is that for
you to get something you need one of your own theckif we can answer that question
then we can really start uniting our people; saylas our leaders, whom we have put in
positions, only focus on the interests of their ogthnic groups, minority groups will
always feel marginalized. For example, our leadarsalso reflect on your question and
if they do that, they can really help our peopleaiik you so much Ahmed for coming to
share with us. Do you come from Tana River you®self

Mr. Ahmed Haji: Yes.
The Acting Chair (Commissioner Namachanjdaribu Sana.
Mr. Ahmed Haji: Asante.

Ms. Emily Kimani: Commissioners, our next witness is listed' t# the list. How are
you this afternoon?

Mr. Daniel Kobei: Fine and thank you.

Ms. Emily Kimani: Thank you for coming for our session this aftem@md you are
listed as the Executive Director of Ogiek Peop@&elopment Programme, and you are
representing the Ogiek community. During our heggim the Rift Valley Province,
especially in Narok, we had a representative fram ©giek community. So, | kindly
urge you to be brief and then proceed to give us yecommendations on some of the
issues facing the Ogiek community. Please, tejyaws full names for record purposes
and also what you do. Welcome.

Mr. Danie Kobei: Thank you very much the Truth, Justice and Reation
Commission. My names are Daniel Mpoiko Kobei. | i@ Executive Director of Ogiek
People’s Development Programme. We are based inMalur offices are in Nakuru
but we work for the Ogiek across the country. So,yau have just mentioned you
managed to know more about the Ogiek across thetigoin Narok and Nakuru; some
maybe came to Kericho and Mount Elgon; | will talksummary.

Ladies and gentlemen, on behalf of the Ogiek mip@®@mmunity, | wish to thank the
TJRC for allowing us to look for a memorable saluatiindeed, today | speak on behalf
of the Ogiek, who inhabit the Mau and Mount Elgamekts; | talk on behalf of my
ancestors who struggled and never saw the liberatidhe Ogiek people, and lived in
fear for lack of recognition; today we are in apgigsation of a new Kenyan Constitution,
but we are still wallowing in desperation and diggiment from our ancestral lands.
Chairperson, | think this maybe one of the keyésswhich you might have been told by
the Ogiek people. It is about land which | knownyaf the minorities might have
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mentioned in many of the areas. The recent implésmtien of the new Constitution and

formation of commissions is a true indication ttie¢ Ogiek might not get a chance in
devolved governments unless the train is diveteduigh affirmative action, which must

take place. We have been deprived of land andreuliacause of the series of evictions
and counter evictions by the Kenyan Governmenditeato loss of property hence our

abject poverty. You might have been told in soméhef submissions which you might

have gotten about the eviction in 1977 in Kinelekuru County. Houses were burnt and
cattle were sold at about Kshs5 to Kshs7 per he@d.course there was the closure of
the school in Nesuit in 1988, after which many peapere not able to go to school for a
period of four to five years. The school was reaaetowards the end of 1992. A number
of children missed school, hence high illiteracyele among the Ogieks have been
witnessed in many areas. A few of us managed togrhool because we were deep
inside the forest in Maasai Mau in a place callefjs That is when | started my

schooling in 1977.

A series of evictions has also been witnessed ep@k in Mount Elgon. You are aware

that currently most of the members of the Ogiekiar€hepkitale and they have gone to
court because of land; they have been depriveldeof identity and recognition and their

land has also been said to be a game reserve;tagay, the Ogiek of Chepkitale are still

fighting with the Government for recognition. Wavie gone to court on various issues
affecting the Ogiek; many of us have not have roeived justice in our courts. Maybe
the cuirrent Constitution might give justice. Wedaour fellow Endorios have decided to
take our case to the African Union Commission, and cases are still waiting for its

admissibility.

| just want to mention the few areas where the Kgre settled because many at times |
am asked a question like: How can we know the Cigleknight not be easy. They Ogiek
are just like any other Kenyans that you see arolihd Ogiek, as a minority community,
are approximately over 20,000 people. This is freeords we have had for some time,
but as we are talking we are over 30,000. | am #issecretary of the Ogiek Council of
Leaders. We have been working with the Mau Tasicdsdrying to see how we can
resettle the Ogiek in Mau Forest Complex, thoudhag taken more than the time it was
scheduled to take place.

The Ogiek people in Mau are over 15,000 adultsliedn areas like Marishioni, Nesuit,

Sururu locations, Sogo in Maasai Mau, Ngaroni, #ngo, Tertit, Tinet, Sainao,

Sasimuani, Alapirit, Ngareta, part of Kipkurere Nlorth Tinderet, Nungulu, Seregoni,
Soget, Endeno and Maji Mazuri in part of Koibat€ke remainders of the Ogiek live in
Chepkitale area of Mount Elgon. The first time giek were registered or recorded in
literature books was in 1896 by somebody calledn@lea who said that the Ogiek had
unique physical features from other tribes theyea®ing with.

He was reminded of the Mongolian tribe and he redaconclusion in 1974 that there is

nothing in the traditional Ogiek life like huntirand gathering which would indicate a
pre-adaptation and plain environment other thatopagsm or agriculture.
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The Ogiek have had their rights violated and lack<Zitutional recognition. Right now,
we are said to be minorities but the trend we aeing is that no Ogiek has a got a
chance in any of the commissions to implement thes@itution. Some of the laws have
criminalized Ogiek cultural activities like huntinghich has been demonized to be
poaching and so the Ogiek have no chance but @nulyfind ways of living with the new
environment of trying to learn pastoralism or agitiere. You must be aware of the
issues of land but on representation, the Ogieke hagver been represented in
Parliament. The highest representation has beear@d @f councilor which as we speak,
there is a case in Kuresoi where one of the wattrevthe Ogiek used to be councilors
has been made broad to deny them a chance becauss/e/ no numbers. We also suffer
frequent excision of land and logging is one ofigseies and there is also the issue of the
Mau Complex Forest but we have been told that thrdse came have a chance to go
where they came from. The Ogiek have also beerstadteébecause some people have
come with title deeds to their land.

So my recommendation is that the land be discuasqzer the Ndungu Land Report and
to respect the Ogiek traditional land boundary heeahat is one thing which has been
violated in a big way. The intended evictions sddo¢ stopped and the Ogiek should be
allowed to stay in their own land. The Governmdmdwdd develop policies that recognize
the existence of the Ogiek or indigenous minoriynmunities and ratify international
instruments which recognize indigenous and mirewitiThere should also be an
amendment of the Forest Act and respect for theeds@nd Benefit-Sharing (ABS)
Protocol which was recently adopted in Nagoya, dapaere has been loss of property
by the Ogiek and we should be compensated incluitingvhat happened in 1977. We
will try and make one comprehensive document sb weacan have a more organized
document.

We also recommend that the issue of Mt. Elgon bkdd at because there is still a lot of
fear and the Ogiek being minority, the other comities do not want them to be said to
be Ogiek. Some of them try to say they are Dorélmally, | may not talk about all the
issues of the Ogiek but I will give you a chances$& questions and | will answer where
possible.

Ms. Emily Kimani: Thank you for your presentation. In the beginnioy your
presentation you said that the Ogiek communityldessn deprived of their culture. Please
shed more light on that.

Mr. Daniel Kobei: They have been deprived of their culture becausenwnany other
communities come, their language is at risk. Theralso the issue of hunting as the
Government does not give a chance for the Ogidlutd anymore because of the KWS
wildlife laws. They are also not given a chancenactice their culture because the forest
has been destroyed.

Ms. Emily Kimani: Thank you! Please comment generally on illiterang the issue of
the girl child.
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Mr. Daniel Kobei: The girl child is wanting and so far | think weveahree Ogiek girls
who have gone up to the university level but noh¢hem has a job. Many of them
because of early marriages do not get a chancen\Wieee was logging going on in Mau
Forest, many of them were married off and returaféelr the job was over and so there is
a lot of illiteracy of the girl child. I cannot sdlge percentage but it must be over 90 per
cent.

Ms. Emily Kimani: In light of the issue of education, what has yotganization done to
empower the Ogiek people?

Mr. Daniel Kobei: We have created awareness but we cannot get donding for
education because it is said that Kenya is offeirieg education.

Ms. Emily Kimani: Our Constitution has tried to define marginalizgdups but not
minority groups. What would be your definition ofrmarity group?

Mr. Daniel Kobei: That is a tough question but according to us, @onty group is in
terms of numbers and culture; how culture has plagerole. You must also be
indigenous minority because | heard one of the Cmsioners say that if you are in
Isiolo but from Bungoma and you are the only or@j gannot be a minority in Isiolo.
But the best definition is that a minority should imdigenous meaning you are where
you were born but not where you migrated to.

Ms. Emily Kimani: Thank you!

The Acting Chair (Commissioner Namachanja): Thank you, we will gski a few
guestions for clarification.

Commissioner Farah: Daniel, we have been all over the Rift Valley ajuite a number
of places we have been to, we have come acrog3giek and they have presented. For
example, the Mosop of Mt. Elgon call themselves @ggek or Elgon Maasai and they
were given land and later on the Sabaot took the feom them because they went back
to the forest. Do you recognize your culture antpgieople of the forest? If you do, then
whenever there is climatic change either you, theek) could destroy the forest or there
are others who are related to you who migrate tera/lyou are, invade the forest, destroy
it and when the Government wants to restore it, sufter as the Ogiek. Do these groups
all belong to the Ogiek or the Ogiek are only foundpecific places? If you are of the
school who say the Ogiek are everywhere; they rarklti Elgon, Trans Nzoia, Trans
Mara, Nakuru, Mau Narok and many places, which ©gre you talking for? If you are
talking for the whole Ogiek group, what is theippéation in different areas or if you do
not think Mosops are part of your group, then nardown and tell us who your real
Ogiek are, where they are found and how many they a

The Acting Chair (Commissioner Namachanja): In relation to Farajsstion on the

forest, you mentioned that the Ogiek people areabts to practice their culture because
the forest is being destroyed. Elaborate a litilertore on the importance of the forest to
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the Ogiek culture. You also mentioned that thera igroup of the Ogiek who live in
Chepkitale. | thought there was a resettlement naragie for this particular group and
the reason that programme was put in place wasdiegi one of the water catchment
areas but the problem is that the Ogiek commumaynfthis particular place keep on
going back to Chepkitale where there are no sesvitéerms of school and hospitals and
partly the reason they were to be settled in Chielsguthat the Government can provide
such services.

Mr. Daniel Kobei: Thank you! First, | wish to say that | am speakioigall the Ogiek in
Kenya. Secondly, those who are giving different earare not sure they are Ogiek or not
but | am very sure of who | am. Those who speaktithiy about the existence of the
Ogiek, most of them are masquerading as Ogiek Isecatiland which we all know
about. The migrants are the ones who have coméhaycare not sure of how to identify
themselves. So we know that they have even comguo offices severally to make
presentation but | think you have mechanisms aftifieng the true Ogiek.

On culture, the Ogiek are still in Mau and they exterested in retaining the forest the
way it is for the sake of practicing their cultuneterms of beekeeping, gathering of wild
fruits, herbs and such like. This is an environntaey are used to. They are not used to
where there is no water. They are used to a lof lais of water and a cool environment.
If you take them to Isiolo or the other side, yoa aure they will all die. So, the number
of these people including the Mosop mentioned inpaper, in all the areas where they
can be found... The population is around 20,000 base¢ who are in the Mau Forest
Complex are 15,000 adults according to our recglOcensus because of resettlement
with the Mau Forest Task Force. The other over®,0& assume to be in Chepkitale.

On the issue of the catchment area, the Ogiek we@hepkitale because of the fear of
conflict in Chebyuk. They are well wishers of thevieonment and they wish to protect it
but all of us who are aware of the conflict in Mtgon, it was targeting the Ogiek. Some
of them said that they had to wipe off the Ogiekgad the land. So, they were smart
enough and went back. You cannot isolate the fdrest the Ogiek; they will still follow
the forest but they do not destroy it. They usebedorest guards in Mau before the issue
of resettlement came into place.

Commissioner Farah: So what you are saying is that the Ogiek are ZD8dults;
15,000 of whom live in Mau Forest and 5,000 of wHorm in Chepkitale.

Mr. Danid Kobei: The figures may differ!

Commissioner Farah: Therefore, the Ndorobo are not Ogiek?

Mr. Daniel Kobe: Those of us who did history those years must teeard the word
Dorobo; it was a derogative name which was usddlkoabout poor people, those who
did not have cattle. It is a word from the Maashick means poor people without cattle

but it has been misused because every person vgomiven in Mandera was said to be
like Dorobo. However, the true Ogiek are not Dorole call ourselves Ogiek but if you
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nickname me Dorobo that is not my name. | am froen@giek community and there is a
big difference.

Commissioner Farah: But derogative names aside, are the real Dorobplpégiek?

Mr. Daniel Kobei: | think you are pushing me to the corner. Peopkito nickname us
Dorobo but we call ourselves Ogiek. There is adifiigrence!

Commissioner Farah: Come now to the living in the forest. | know ttetekeeping and
gathering of wild fruits and herbs is your way dfland culture. But coming to
modernity and climatic change; conservation of watgchment, how will that impact
resettlement from the forest of the Ogiek?

Mr. Daniel Kobei: All 1 know is that if we have been given land wthour own
territory, we know how to live. That does not mélaat we are going to destroy the forest
because we have been there. We only live and test dot mean that we are denying the
chances of people going to school or civilizatidvie are still within the environment
where we feel comfortable. Our greatest threatgrgcalturalists. If an Ogiek can farm
one acre, that is a lot of land but if people caand cut down all the trees and have a
wheat plantation or tea. That is our greatest threa

Commissioner Farah: That was before but now everybody including thae®gthe
Government wants to resettle them away from the Mater catchment. But is true,
therefore, that by removing you from the forest gnng you a piece of land not far
away from the forest and resettling you, will thatcomparable to removing a lion from
the savannah plains and bringing it to a zoo?

Mr. Daniel Kobei: | think | mentioned that it is like removing atiisrom water. That is

the best | can say. The one of the zoo is differéhaat will be the worse part of it
because that is why we have been working with tlae Nlaskforce trying to come up
with an acceptable resettlement procedure.

Ms. Emily Kimani: Thank you! | hope you have left us with your paperthat we can
read it later in detail. Thank you for coming.

Our next witness is Mr. Wilson Kipkazi.

How are you Mr. Kipkazi! You are the representatofethe Endorois Community; so
please feel welcome.

Mr. Wilson Kipkazi: | am the programmes co-ordinator, Endorois Weltamencil. We

have our offices in Nakuru and | am an Endoroissdd to work at a bank until | was 36
years old when | quit and became a human righigistctThe Endorois are a minority
and marginalized community living in Baringo Counfjney are also found in Nakuru
and some in Laikipia counties. They are estimateliet about 60,000 according to our
own analytical statistics that we have tried to pden However, the Government of
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Kenya in the previous Census gave us No.602 omdayyet the Census was starting on
Sunday. So we did not reach our people to tell tladout the code we were given to
declare who we are. Therefore, about 10,300 wdeetaluse the code.

They are a pastoralist community whose lives rex@round Lake Bogoria but were also
in Rumuruti, Laikipia and up to Nyahururu. We ugedorder the Maasai in the south,
the Samburu in north east, the Pokot on the ofilderand the lichamus in the west side
and the Tugen to the south. The Endorois are desu® people. Before Independence,
the colonialist drove them out of Laikipia complgtand pushed them towards the hills.
They formed ranches and kept cattle and there tesdx frequent fights between the
colonialists and the Endorois over the land buy tiere overpowered. Immediately after
Independence, the same land which was supposeuite lsack to the Endorois was sold.
Therefore, we had absentee landlords from Nairoloi elsewhere who did not even
know what sort of land they were buying.

In 1973, the Endorois were further evicted fromrtheserves around Mochongoi Forest.
In 1974, they were pushed down by the Governmedhttlae land was gazetted as forest.
Around the same time, Lake Bogoria National Resevas formed and a number of

people lost land. Unfortunately, during the Moi,efee same land was converted into a
settlement scheme which was claimed to be a forestead of settling the Endorois, the

Moi Government settled other people.

One of the factors that contributed to the ignoeaiscthat most of the Endorois people
being pastoralists did not consider education gtharg because livestock was the key to
life. Our parents struggled until 1963 when theyeawvevicted fully from the game reserve
and were compensated with Kshs3, 050.

In the process, we started a struggle as activisinglthe Moi era. We were arrested and
jailed but we did not give up. In 1998 we went tuit to challenge the Government and
it took us six years up to the High Court and wet ln 2001/2002. We then proceeded to
the African Commission on Human Rights Tribunal véh¢éhe Attorney-General and
Solicitor-General were attending on behalf of thev&nment. It took us from 2003 to
2010 when it was concluded and recommendation givéavour of the community. So
there have been struggles even like mining. We hady in our area where the
Government brought an investor and unfortunatelyerwhwe were struggling in
2001/2002, we had known our rights and so we waiateemorandum. The investor later
reneged on the memorandum and so the communitgebkto tell them off. One of the
reasons was that they were polluting the water,jlisgothe environment and we
petitioned the Government and they removed themddie, we still have the rubies
underground because our people are pastoralistdandt mine.

We have also had frequent attacks from the Pokotsigjh cattle rustling. The Pokots are
armed to the teeth with guns but we do not have @hg most recent incident was the
issue of the lichamus where two people died. Thisdgravated by the issue of the
boundary because when the IEBC came, they demdrdared putting the two

communities against each other and marginaliziegother more. The Illchamus and the
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Endorois speak different languages and we wanteldl @mmunity to be given wards on
their own.

Another issue is after the ruling we felt that thevernment did not want to be party to
the protocols that they had signed on the Africharer because the Government of
Kenya is a party. But after the ruling, we had Khgister for Lands, Mr. Orengo, coming
to receive the document with us but to date notliag happened. Last week we met
Government officials and they said the whole thielled on the direction given by the
Attorney-General which to date we do not have. &tee, some of the issues that we
have are documented and we thank you for comirgeéothe Endorois on the ground.
We have given you a lot of literature on this amdnsy recommendation is that the
implementation of the African Court ruling will iéa help us. This is an expensive
ruling that took us six years arguing and there iasaes in the ruling like the
recommendation recognizing the rights of ownersififendorois and restitute them to
their ancestral land. This is what we want from @®vernment; that the Endorois are
also recognized as a community. We thank the Govenh because they have already
recognized us by giving us a code as a tribe.

On the issue of payment of compensation, we wantGhvernment to compensate us.
This is one of the recommendations that were madere is need for us to be paid
royalties. We know we have one big hotel in ouaasund the park and it makes good
money. However, it does not have the corporateaboesponsibility. So, we want them

to give back to the community. The Government hiad aeen told to register us and
they have done so. It is part of the implementation

The other issues that | have as part of recommemdist that in parts of the land that we
lost in Laikipia, of course, we have people stillrig in Laikipia as pastoralists, moving

from one area to another one. They have no lamhot@r roads. There are about 3,000
people living around Rumuruti. We want them to eeognized as such and given land.
That is what we want. If anything, the Governmdmbidd also compensate us for not
giving us our land. The other one is that we alsmtwthe land held by Kuki Gallmann.

This lady has really frustrated us. She is sti#gdag wild animals on our land. How she
got the land, we do not know. So, we want this lamdevert back to the community. It

should not be free for all. At the end of the ddiys Mzungu will go back to where she

came from.

We also want to involve the Government to recogrtizat there is an indigenous
community. | know they say that everybody is anigedous person. But there is a
definition that has been given by the UN and thecah Commission that it is about
resources and issues that relate to the peopls. Ddikipia conservancy should come
back to the people of Endorois.

We need the Government to put in place infrastrect@ince the time we started the

struggle during the Moi time he said: “You will sege. You will know who | am.”
Actually from that time we never had any Governnmatport regarding our land issue.
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Immediately, he left power that is when we stadeding the Government working in our
area. So, to us, change was as good as a restyasan

On the issue of land delineation, | must convehpat it is a challenge. Now we have a
fight with our neighbouring community who are aksaninority, the lichamus. They are
also suffering like us. But when it comes to poéti instigation and with the only
resource that they know they have, when they ddetiheir land is likely to go when you
are mixed with another community, they fight to thgt man. So, there is a need to make
proper demarcation of the two communities so thatre are proper boundaries. Of
course, grazing is not a problem provided somelutm®s not live on the other person’s
land. But grazing can be done across the two coritilesn They have never had a
problem with that.

Until the other day, this problem was not therehds been precipitated by political
games that confused people. We also have peopldashtheir jobs during our struggle.
These were the chiefs. There were those who wédesn We want the Government to
make sure that those people are compensated. \&@ppéeihed is that during our struggle,
the Government directed the chiefs to arrest usthay could not us. So, they lost their
jobs but it was not their fault.

Lastly, I am calling upon the Government, throulgis Commission to ratify ILO 169, so
that they can address these issues. | know it &as &n issue. It is a political process, but
the Government should make sure that this ILO 168chv talks about rights of
minorities is ratified. It has been ratified by etttountries. Thank you.

Ms. Emily Kimani: Thank you, Mr. Kipkazi for your indepth presentation the issues
facing the Endorois Community. | have a few quesifor clarification purposes. My
first question is a confirmation of the statisttcsthe number of the Endorois people.

Mr. Wilson Kipkazi: On that one, the statistics that we have are baséke census and
they were counting our population by locations ant-locations. So, we went to the
chiefs to give us the figures that they gave ouh®statistics. That is how we compiled
our statistics.

Ms. Emily Kimani: If you could, once again, confirm the number fa. m

Mr. Wilson Kipkazi: By that time, it was about 63,000.

Ms. Emily Kimani: My second question is about the court ruling tf@at have talked
about. What efforts has the community made in nglkare that these findings of the
court have been carried out?

Mr. Wilson Kipkazi: We have done so many things. One, we have seatbitize
community to be able to address the issues in tefriighe land is reverted back. So, we

decided to form committees that comprised of thepfee themselves; the elite of the
Endorois Community. We have a boundary committeee WMéve a compensation
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committee. We also have the management committeethat by the time the
Government hands over, of course, it will becontwmmunity thing. We will be ready
to manage it and to do what it is bound to.

Currently, we are about to do mapping of our |ame. are talking with the Government
to make sure that we delineate our land and make #hat it is known where the
Endoroais live.

Ms. Emily Kimani: My other question is about the Laikipia Conseryatiat you have
given as part of your recommendation that it shd@djiven back to the people. Since its
establishment, has the community benefitted invaay from the conservancy?

Mr. Wilson Kipkazi: No, we have not benefitted.

Ms. Emily Kimani: Thank you very much. | have no further questians/bu.

Commissioner Farah: Could you, again, go over the delimitation of tegitory for the
Endorois Community? You talked about living in doBtaringo.

Mr. Wilson Kipkazi: Endorois is comprised of 16 locations. These lonatare actually
a block. They extend to Laikipia and Nakuru. Thel&wis locations we have in Baringo
are Begebon.

Commissioner Farah: In Nakuru?

Mr. Wilson Kipkaz: In Nakuru, we have Waseges. In Laikipia, thera iscation in
Rumuruti called Mundumeru. It is a Kikuyu name.ol mbot know what it means. That is
where the Endorois live. They are just squattinghenland. The land has been bought by
other people. But these people have never come tiace they bought it in the late
1970s through GEMA. It is unfortunate that even ¢hders also tried to ask them how
could buy it. The former Minister G.G. Kariuki totiem, this is not meant for people
from the other side. So, it was meant for his people said you are not members of
GEMA. So, they could not access land themselves.

Commissioner Farah: But your people live in there?

Mr. Wilson Kipkazi: Yes, they live in Rumuruti area.

Commissioner Farah: The land is owned by others?

Mr. Wilson Kipkazi: Yes, the land is owned by others, but the peopie tbeen there
since.

Commissioner Farah: How will they remove you from there?
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Mr. Wilson Kipkazi: We will struggle. You saw what happened in Ol Moréhey tried
to remove the Pokot, and it was war. They werehimgring each other.

Commissioner Farah: That Rumuruti Location is called what? Is it Wass3)

Mr. Wilson Kipkazi: No, Waseges is in Nakuru. Regarding the one inedfes, the
same GEMA bought it. The other day, they took IEfese and it has been war.

Commissioner Farah: So, you do not know the name of that one in Runifiru
Mr. Wilson Kipkazi: It is called Rumuruti. | am talking about Rumurartea.
Commissioner Farah: Next?

Mr. Wilson Kipkazi: We have Muchongoi in Marigat District and Marmafetest in
Laikipia.

Commissioner Farah: Marmanet is also in Laikipia?

Mr. Wilson Kipkazi: Yes, we were also there. We are also in Muchongdfarigat
District. We are also in Kimoriot in Baringo.

Commissioner Farah: When you talk of the conservancy, you are talkofgthe
Rumuruti one?

Mr. Wilson Kipkazi: No. it is stretching around Kinamba area. Rumusuturther east,
but Kinamba is on the eastern part, but on thehnasikipia West.

Commissioner Farah: So, are these lands also your grazing area?

Mr. Wilson Kipkazi: The conservancy?

Commissioner Farah: No, all these places, Waseges, Rumuruti, Marmanet?
Mr. Wilson Kipkazi: Yes. Leave alone grazing, we also live there.
Commissioner Farah: Are you related to the Maasai and the Samburu?

Mr. Wilson Kipkazi: Somehow.

Commissioner Farah: When you are grazing, do you shift your househdikis the
Maasai’'s do, or are your households permanent alyctloe animals move?

Mr. Wilson Kipkazi: We used to move earlier, but currently, since le@hanging
every now and then, people no longer move but theye with their animals.
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Commissioner Farah: My question now, you are an educated man. | arg Wiappy
about that. You are also a good advocate of yooplpe With the new Constitution,
where we are heading for counties, which countidsyau belong to?

Mr. Wilson Kipkazi: We are in Nakuru, Laikipia and Baringo counties.

Commissioner Farah: Do you have a ward? Forget about the adminisgatreas, | am
talking about elective areas, do you have a wahdakuru?

Mr. Wilson Kipkazi: Our neighbours are Subukia and the majority ofrtlage Kikuyus.
Commissioner Farah: Waseges now will belong to which ward?

Mr. Wilson Kipkazi: Waseges will belong to East Subukia.

Commissioner Farah: And Rumuruti?

Mr. Wilson Kipkazi: Rumuruti Ward.

Commissioner Farah: So, you will at least elect your own person?

Mr. Wilson Kipkazi: But we cannot elect because we are the minority.afé few in
number.

Commissioner Farah: What about Muchongoi?

Mr. Wilson Kipkazi: In Muchongoi, we are not sure because the setletsare many.
But currently, they have been merged. So, the ong/we can get now is the one called
Muchongoi. But the previous one, we had has beemedewith llchamus. We cannot
make it.

Commissioner Farah: Muchongoi is in Baringo?

Mr. Wilson Kipkazi: Yes.

Commissioner Farah: So, there you can get at least one parliamentarian

Mr. Wilson Kipkazi: Yes. They are also in Koibatek District which t8l $n Baringo.
However, there we cannot make it.

Commissioner Farah: You have been fighting for your people for a ldimge in the old
dispensation. With the new dispensation, there bellgovernors and senators and the
central Government will be influenced by the cougdyernments. How do you intend to
fight for the rights of your people in future?
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Mr. Wilson Kipkazi: One, we expected to be combined as a community rexid
separated further. There is one location whichldeses pushed to lichamus Ward. Those
will remain marginalized forever. So, we would wamém to come back and stay with
the others.

Commissioner Farah: You remove the Endorois from the lichamus Ward?

Mr. Wilson Kipkazi: Yes. Even if it means keeping us in one ward, Wkeappreciate
that.

Commissioner Farah: Keeping the lichamus and the Endorois together?

Mr. Wilson Kipkazi: No. Give each one a ward independently. Mixingaounts to
putting us on a collision course. First of all, fHeave their own personal differences.
You know how pastoralists live; stealing, fightirgyarreling here and there. At the end
of the day, it leads to fights. If you put them étwer with us, it is like bringing me to
your house, we stay together and you expect mgd@eaceful with you. It will be even
much worse. Let the lichamus stay alone and themlstay alone.

Commissioner Farah: Where will you put the boundary?

Mr. Wilson Kipkazi: There are existing boundaries which have beerethielce time
immemorial and they know them.

Commissioner Farah: Forget about the elective wards of the county, labeut the
councilors?

Mr. Wilson Kipkazi: The councilor is the leader of the ward.

Commissioner Farah: | am talking of the old councilors.

Mr. Wilson Kipkazi: We used to have councilors and they used to reptethe
Endorois. The lichamus had their own councilors. ¥8ed to have our own. But now
when they have lumped us together, it is a chadleng

Commissioner Farah: You can sit down and compromise.

Mr. Wilson Kipkazi: We do not speak the same language.

Commissioner Farah: How about a treaty; the elderly people coming toge?

Mr. Wilson Kipkazi: In any political issue, there is no agreements like telling us
now, Uhuru and the rest agreed and said we wititgleu. Come elections day, people

will vote differently. So, there is no treaty ab@léctive posts. It is very challenging.

Commissioner Farah: Thank you.
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Commissioner Dinka: | think you listened when | was talking to oneafr brothers
who testified before you did. My problem is how d$leraa ward can you have? If
everybody wants a ward at clan level or less tham level, we will have so many wards.

Mr. Wilson Kipkazi: No, | do not think that is what | have said. Whagid is that we
can make the numbers that we need to get a ward.

Commissioner Dinka: What do you mean about numbers?

Mr. Wilson Kipkazi: In the area | am talking about if you merge usetbgr, we can
make it. However, when you divide us and put usthrer areas, it is like you are trying
to scamper us further.

Commissioner Dinka: How different are the Endorois from the lichamus?
Mr. Wilson Kipkazi: One, they do not speak the same language.

Commissioner Dinka: Yes, but nobody speaks the same language in méngaa
countries, but they have at least one common laggguike Kiswahili, English or French.
But that does not mean you are completely unigiblk to each other. You can still talk
to each other.

Mr. Wilson Kipkazi: Of course, we can talk. | agree with you we cdk faut you see
from time immemorial, leadership has never beergetrThat is a new dispensation to
us also. Everything new is always a challenge &ryody. Change is not welcome. |
agree with you that people can talk but where tli®r@n opportunity for people to be
given their own cake, even if it means one, why?not

Commissioner Dinka: The other thing that | cannot seem to understartinobody has
really made me understand so far is what is thesb\figure that makes anybody qualify
as a minority group?

Mr. Wilson Kipkazi: There is no given number, but it depends on issokes
development, resources and representation. Thhbws it has been described in the
African Charter or the UN; that any community thas been marginalized and seems to
be lagging behind from the others, becomes a ntjnoni its own. So, if you do not have
representation, are poor, you have not gone tosemal you are...

Commissioner Dinka: Could we not talk in terms of affirmative actioheh? The
affirmative action in education, health, infrasttwue and everything; It does not
necessarily mean to be given a level of governmdather it is county or constituency.
Why can we not say that group which was cut offrfrgour group and went to lichamus?
I do not know whether the lichamus are betteridiave seen the lichamus also.
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Mr. Wilson Kipkazi: They are not better off.

Commissioner Dinka: So, why can we not fight for everybody to have sdkmnd of
affirmative action in all things?

Mr. Wilson Kipkazi: In terms of trying to get the said wards, if thkink the population
of Endorois around that area can make one ward, mdtygive them? We are not
violating the rules that have been put in placeegithe geographical conditions of the
area and the population scarcity. We are sayiitgsfpossible, put the Endorois together.
What killed us in the past is that we used to viatéMogotio Constituency, Baringo
Central Constituency, Laikipia and it became alehgle to elect our own representative.
If we are put together, we can actually elect an Mi¢ qualify to have an MP because
even the others have 23,000 people. If we arequéther, we could have about 40,000
people.

Commissioner Dinka: Are you in the three areas, Baringo, Laikipia &tadkuru?
Mr. Wilson Kipkazi: Yes.
Commissioner Dinka: You are not contiguous territorially. You are seped.

Mr. Wilson Kipkazi: In the map we are together. But this one has caméo
marginalize...

Commissioner Dinka: So, you are in different places?

Mr. Wilson Kipkazi: Yes, but we are still in the same area. It isthat there is another
community that has separated us. No.

Commissioner Dinka: There is a term for this in developed countried thave this kind
of thing. It is called gerrymandering.

Mr. Wilson Kipkazi: Yes, whereby you bring a small population to this...
Commissioner Dinka: It is a political decision. It is not a rationaasion.

Mr. Wilson Kipkazi: You know when you are gerrymandered into a plabera you
are not wanted, nobody will help you forever. luygo to Nakuru, you will get shocked.
There is no school. The representative comes froothar tribe, the Kikuyu. So, they do
not even care about them. They live like monkeyegyTare there and vote there.
Commissioner Dinka: | am still confused that | do not know what to do.

Mr. Wilson Kipkazi: In Kenya, we still have a lot of challenges, esdscnow that we

have minorities and small groups coming up to speak know each other. It is a time
bomb unless this Commission addresses the issumesthoand finishes the problem; we
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will have a historical fight. | am a young man. Whiewent to school, | went to another
level that my parents and grandparents never webglieve another generation will
come and problems like unemployment, populatioriasipn and poverty will come with
that. It will be chaos. So, the issue here is, doe;ontain it to make sure that every
community has got their own territory. They shoafiply their cultural traditions of how
to contain the attacks.

The Acting Chair (Commissioner Namachanja): Thank you, Wilson. Yiaue given us

one option where they can be merged. Your propsst& put them together to get the
majority, so that they can elect their own. Do ywave any other proposal apart from
merging the two communities? | can use the exarpldt. Elgon where we have the
Sabaots, Teso and Bukusu. But the way the geogriapifnere is that you cannot curve
them out, unless you transport them from where #Hreyand give them another land. In
such a situation, what are your thoughts on hogotabout sharing our political seats?

Mr. Wilson Kipkazi: If you consider it under a minority, there is tpaibvision in the
Constitution that says that representation for mifies should be there. So, there is a
provision in the new Constitution and even | thinkthe Electoral Bill. Since they are
indigenous there, they should be considered farad of minorities. There is a seat for
minorities and women and youth.

Commissioner Farah: Wilson, you went to the African Court?

Mr. Wilson Kipkazi: The African Commission on Human and People’s Right
Commissioner Farah: You did not go to African Court?

Mr. Wilson Kipkazi: No.

Commissioner Farah: You cannot go there unless you exhaust the lozaitg. You
went where?

Mr. Wilson Kipkazi: | went to the African Commission on Human and R&sRights.
Commissioner Farah: What was their recommendation?

Mr. Wilson Kipkazi: The recommendation was that the Endorois be dbaak their
land. Actually, these are the recommendations endbcument here. It borders on the
land, compensation for loss all that time becauseelBogoria was generating income. It
is a tourist destination and the county councilgehaeen getting the money and enjoying
themselves, but nothing went to the community. &herthe issue of access to the lake
for grazing during serious times like now. One lo# things was registration which they
did. We thank hon. Martha Karua because she cartteetoourt. She was asked by the
commissioners, why have you not registered thiswumgtion, so that they can legally
represent themselves? Martha Karua promised tleatvslild do it because she was not
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aware. When she came back, she called us to hee aifid she registered us. So, that is
why we have Endorois...

Commissioner Farah: Could you give the Leader of Evidence all youegances which
you presented and then you mark the ones that lbeem solved? You give her the ones
which have not been solved.

The Acting Chair (Commissioner Namachanja): All the best.

Mr. Wilson Kipkazi: Thank you very much for listening to me. It is@wportunity that
rarely comes and we exploit it. Thank you.

Ms. Emily Kimani: Commissioners, our next witness is known as Mal&t@mida. She
is not listed on the programme and she will beegsgnting the Nubian Community issues
from Nairobi. As I invite you, | wish to point otitat in our hearings around the country;
we have managed to hear many representatives freMubian Community. | remember
in Kisumu, we had representation in Kisii. We afadgthat finally, we have a female
representative from the Nubian Community. We alasehupcoming Nairobi hearings
where again it will be a platform for the Nubiawsraise their issue. So, my plea to you
as | invite you is to be brief as to those issurd #hen proceed to give us the
recommendations. You will start by giving us youll hame for record purposes and tell
us what you do for a living.

Ms. Malasen Hamida Twahir: | am Malasen Hamida Twabhir. | am the secretary of
Nubian Rights Forum, which is a registered orgdaiomal am a community developer
and community health worker as well. Since you dashould be brief, | will not go
deep into the background of the Nubian Communityill narrow down my issues to
women challenges and issues that are affecting womeKibera among the Nubian
Community.

All the women in the Nubian Community are Muslin®, it is going to be a cross-
cutting challenge that is facing Muslim women aheé Nubian Community. Getting
down to the point, we have demographic detailshefgopulation that is the population
size and how it is stratified. That, usually, degieion the proportion of the dependants
who are youth, children and the aged. All of them mostly dependent on the women.
The women are not formally employed. They are ugulless paying jobs. Sometimes,
they do inferior jobs whereby they only do casalour.

Nubian women lack the security of tenure. Theneassecurity of land tenure in Kibera.
The land tenure also determines the citizenshifimas. You are described as a citizen
when you belong somewhere or live somewhere. Thisecause you must have been
living in a particular area for a certain periodiafe for you to become a citizen.

So, a Nubian child has a challenge whereby we ftivad the youth have a problem in

acquiring identity cards and passports. Last ydete was a ruling in favour of the
Nubian child from the African Commission. Howevehe ruling has not been
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domesticated so far. We, as the community, fedl shth the Government has an issue
with the ratification because we still undergo vejftprocess.

Generally, we lack services. We have an issue affirdable education. Education is not
affordable. We have a problem with health servaed general infrastructure. In terms
of education, currently, the Government has fortealanitigating strategies to actually
help the girl-child and even the youth in termstioé devolved funds. The Nubian
Community and all the Nubian women are under-represl and she is not in a public
decision-making domain. | will give an example dDIE There was an issue whereby
during the election period most of the Nubians atywoted for the PNU while the other

communities which are the majority within Kiberated for ODM. The patron of the

CDF is the Member of Parliament and our MP is frODM. With less support and the

voters of the Nubian Community who did not vote tioe party, we have some level of
marginalization within the devolved funds wherellye tcommunity does not access
bursaries. Within the bursary, we have the girletlilocation which is 2 per cent. Still

the Nubian girl does not benefit from it.

In terms of employment opportunities, | said mdsthe women are employed in casual
jobs and they are underpaid. There is also a pmoloielack of information within the
community. The information that is vital is not tleme from the media because almost
everyone at this point in time has a radio and lavigon. The general national
information is accessible. The information thasigposed to be on the ward level or
village level sometimes is usually scanty. We |ttkt leadership structure because we
lack the representation.

In terms of land ownership, there was an upgraghogramme within the community of
Kibera. The upgrading programme is not the latest. oThere have been several
upgrading whereby the Nubian woman was actuallyideg of her land in the name of
upgrading. Maybe the woman has got 10 children aftel the upgrading, only two
children got houses. So, eight other children rthesopportunity of owning the house.
So, they are actually forced to settle in the sluifet is how the slums have been built
up so much. With the upcoming rural-urban migratiwa have that kind of problem.

In terms of recommendations or the ways possiblset the problems of the Nubian
woman solved, or even reduced to some extent,| litfgmes back to the Government.
The Government is the one responsible for givirtpécal support and financial support
to any community; be it majority or even marginatiz But for now, | will say we are a

minority and marginalized women. The new dispeosadilso is a remedy to some of the
problems if it will be implemented to the letterowever, if it is going to remain on

paper, it will be a challenge. We, in Kibera, n@edenjoy the economical and social
rights that have been provided in the new dispénsat

In terms of politics representation, still it gokack to the Constitution. For it to be
implemented to the letter, it will provide politicspace for the Nubian woman. You will
find in Article 100, the marginalized have beentpoted and also in Article 91 under the
political party, there is space for the marginalized minority communities.

NHIF Auditorium, Nair obi 59 M onday, 13" February, 2012



We need equity in distribution of resources becausédack representation. So, there will
be no equality in resource allocation. So, there tbabe equity in resource mobilization
just to mitigate the kind of problems we have.dmis of access of information, it is a
fundamental right of every Kenyan to access infaionafrom the Government whereby
the Government is represented by the MinistrieserfEvMinistry or even the
administration is still the Government. They needrow that it is the fundamental right
for every Kenyan to access information.

In order for the communities at the village leaed even old mama at the village level
to participate and be involved in the developmdrthe country, access to information is
important.

I would like to inform the Commission about the diet of the African Commission. It
ruled that a Nubian child be issued with identifica card and passport to be
domesticated by the Government. These are sonsswés that | have to present.

Ms. Emily Kimani: Thank you very much, Madam Hamida, for your attte
presentation of issues facing the Nubian womeunst lpave two questions for you. The
first one is; what is the highest position that @bMn lady or gentleman has ever been
given, if you are aware?

Ms. Malasen Hamida: The highest position that | am aware of is thad abuncillor of a
ward, a man. We know this world is dominated by nidopefully, the Constitution will
give us an upper hand and we are advocating foremdimtake up positions.

Ms. Emily Kimani: Thank you for that answer. About the issue of Gillécations, for
instance, the bursary fund; what is the ratio fcation when you compare the Nubians
and the other communities?

Ms. Malasen Hamida: The ratio of allocation is two per cent; whichvexy small.

Ms. Emily Kimani: Have you made any efforts in approaching your Memobf
Parliament about this issue?

Ms. Malasen Hamida: Okay, a Member of Parliament uses the delegatiod kf
leadership. So, through his representative, we haged the issues and we have gone to
the CDF office, and we have talked to the CDF manatpout the issue. We have been
having promises that are not being fulfilled; tHere, we still have that problem.

Ms. Emily Kimani: Thank you very much. | have no further questions you.
Commissioners, please.

The Acting Chair (Commissioner Namachanja): Commissioner Farah, hae the
floor.
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Commissioner Farah: Ms. Hamida, | think your presentation was streigtward. We
have heard you and we have also heard from the cmities in Kibera. We even visited
there and we are thankful.

The Acting Chair (Commissioner Namachanja): Commissioner Dinka!

Commissioner Dinka: Thank you very much, Madam Hamida. | have just gumestion
to ask you. You referred to the decision made leyAfrican Union Commission on the
Nubian identification card. What was the decisiothe Commission and when was it?

Ms. Malasen Hamida: Okay, the decision was that the Nubian Child, etiog to the
report that we have from the councillor or eldefsowvere championing the case, we
were told that the ruling was in favour of the Narbichild, whereby it has been
recognized that the Nubian child has a right todseed with an identification card, a
passport and be recognized as a Kenyan citizen.

Commissioner Dinka: That was the verdict of the African Commission?

Ms. Malasen Hamida: Yes, the African Commission, and it was around Jast year
when we received the message about the verdict.

Commissioner Dinka: So, what remains is implementation by the Goventfhe
Ms. Malasen Hamida: Yes, implementation by the Government.
Commissioner Dinka: Thank you. That is all.

The Acting Chair (Commissioner Namachanja): Following up on thabtatwvas the
situation before the ruling?

Ms. Malasen Hamida: Before the ruling, now and before the domesticatwe had
vetting which was done from the village level. Stimes, it was even hard because we
have a challenge whereby there are dropouts andtsoas the issuance of identification
cards becomes difficult because of the requirentdnKCPE certificates. Where the
youth did not do KCPE examination, it is a challe@ad really a problem because others
wait for identification cards for more than thresays. So, that person lacks employment
because of lack of that important document.

There are a lot of things they lack. For exampgieytcannot open bank accounts. There
are basic services you cannot access without thetifitation card. Those are the
challenges on the ground right now.

The Acting Chair (Commissioner Namachanja): Thank you so much, isters for

representing the Nubian Community, especially aues of women. We have Nairobi
hearings coming and in each hearing, we usuallg laaspecial session for women. Find
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out from Emily when this will be so that they casme and share more with us. Thank
you so much.

Ms. Emily Kimani: Commissioners, our second last presentation lietmade by Mr.
Molu Koropu Tepo. He is not on programme, but herapresenting the Sekuya
Community.

Mr. Koropu, how are you this afternoon?
Mr. Molu Koropu Tepo: | am fine, thank you.

Ms. Emily Kimani: Thank you for being patient. | know you have igatbere through
most of the presentations given earlier on and som&hich touched on the Sekuya
Community. So, as | invite you to make a presemmatplease, be brief because we are
pressed by time. So, take us through those istia¢shie Sekuya has faced and give us
your recommendations.

Please, start by telling us your full names forordcpurposes and what you do for a
living.

Mr. Molu Koropu Tepo: Thank you, commissioners. My name is Molu Kordggpo. |
come from Isiolo. Actually, my home is Garbatullavork as a consultant for an audit
firm called International.

I would like to say something about the Sekuya Comity where | come from. | am
glad that a number of people have mentioned theenainmy community, which means
Kenyans recognize the minority communities andntivgorities are also aware of others.
We are a population of about 27,000 people accgrirthe 2009 census. We are mostly
found in Isiolo, Moyale and Marsabit counties. Imyale, we are found in an area called
Dabele. Traditionally, we were camel herders butsivare the same language with the
Borans, and we have inter-married with the Bor&wes.had our own political systems of
administration with our elders and chiefs. So, \ad bur own identity from the time of
the colonial period.

I now turn to the economic marginalization. Altlgbuit was not originally in the plan, |
am glad that the commissioners visited Garbatulld, @specially the gravesides. | was
born around that area. So, we have gone throughgaway. My own community lives in
the Dabele area, being the Shifta war zone which deserted and our people went to
Somalia on foot with their livestock. In the preseof moving out, they lost all their
livestock and they came back on foot from Somédhia, the same applies to those in
Isiolo.

There was a concentration camp in Garbatulla anerefore, our people lost their
livestock. My own family lost everything. Were ibinfor the grace of God, Allah, and
the benevolence of the Catholic Church, | would mate had the opportunity to go to
school. Two of my brothers would have not in thensavay had the opportunity to go to
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school and many other children from the Sekuya Comiy. Actually, some who are
very prominent in this country now, would not hdnael the opportunity to go to school.

Economic marginalization started with the Shifta ''We/e were pastoralist; camel
herders and we lost everything. Some of them the8dmalia on foot. These are Kenyan
refugees who are not recognized in this countreré@lare Kenyans in Somalia and some
of them have been born there. When we talk abautrtipact of marginalization, which
is the beginning of our marginalization--- If youamt to address the economic
marginalization of the Sekuya and others, like @uwsins; the Borans, you need to study
in depth the Shifta War.

There were, of course, the IDPs. After they lostrgthing, they came to this side as
IDPs. We are scattered. Actually, somebody meatidhat we were in Tana River and
in Naivasha as farm workers and watchmen. So, thas¢he repercussions

I will now go to the recommendations. My recommerafais that this Commission

should determine the question of Kenyan refugebsirTrecords can be found with the
UNCR way back to 1968. For example, Koyole in Somahere were people from

Kenya and the majority of them Sekuya. So, to deitez the question of IDPs, you have
to ask; who came to this part of Kenya after th#t&Nvar? The IDPs are not only those
who suffered during the PEV. There are others.

Kindly, this Commission should go in depth and tinyidentify other IDPs. Our people

have been struggling to come back and they arecc#tle returnees. There is a village in
Garbatulla called Returnees. If you go there, yoll get a village called Returnees.

These are people who came back from Somalia. Wieyn dome back, what happens?
They are not Somalis and they are not Kenyansdkég them 20 years to get national
identity cards, after they come.

Last year, some of their children were denied tegfion for KCPE Examinations

because of the new policy whereby children are asgg to bring their birth certificates
in order to be registered. These are children wiaotexl school in Kenya, but their
parents did not have identification cards. Whely the not get the birth certificates, they
end up registering using other people’s identifaratards.

Going back to Moyale, especially in Dabele, eartisy the Sekuya had a councillor but
now, they have been marginalized. | think thishie same issue that my colleague;
Wilson Kipkazi, was talking about. Now they haveebeombined with others. So, what
happens? They are moving forward and then theygaireg backwards. So, what will
happen to them?

Of recent, there are new mineral deposits whicheha@en found in Dabele area and
everybody is going there. Those people should btepted so that they can benefit from
the new resources found in the area. Let this resonot be a curse, or isolate these
people or bring disharmony among them.
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Finally, | think for purposes of safeguarding théerest of other minorities, through this
Commission, we request that the registration ofamemunity land should be delayed
until the county government comes to effect. Ang u$ land where minorities have
interest should be delayed until the county govemincomes into force so that then the
county government and the people will have a sayalWe are seeing now in some of
the areas; for example, Isiolo, all of sudden,as$ lhecome volatile and we are reading
other signals into that. So, | think the issuetaatl in those areas should be delayed until
the Community Land Act comes into effect.

Thank you so much.

Ms. Emily Kimani: Thank you very much, Mr. Tepo, for your presantatOn the
issue of the situation facing the Sekuya Communitnly have one question. What is
your take on the representation, be it politicabthrerwise, of the Sekuya community?

Mr. Molu Koropu Tepo: Thank you. In Isiolo, | think we have sort of medgwith
other communities. We have inter-married with ott@mmunities. So, in Isiolo, we can
find out a way. But those living in Moyale have ated an area for themselves and,
therefore, they need protection until such time thay are integrated with other people.
So, in Moyale, there is need for this Commissiordentify the needs for community so
that they can have representation in the counignalsty.

Thank you.

Ms. Emily Kimani: Thank you very much. | have no further questiénis you.
Commissioners can now ask you questions or clatibos through the Chair.

Commissioner Farah: In Moyale, how do you fair in the on-going conffic
Mr. Molu Koropu Tepo: | think in Moyale, we are talking about the Sekpgaple.

Commissioner Farah: How are you affected or fairing in the on-goingnfict in
Moyale as Sekuya people?

Mr. Molu Koropu Tepo: | think what has happened in Moyale is...The confiitthe
moment is between the Garbatulla and the Boran.

Commissioner Farah: You are the cousins of the Boran?

Mr. Molu Koropu Tepo: Yes, on both sides. We are cousins. So, | thihlerothan in
the Butie area and in Hola, Hola had been affectédhe house of your neighbour burns
whether is of a Garbatulla, yours will also buro, $ou have to leave. In Butie, it is the
same. It is the Sekuyas who live there. But in Dfadbele area, people have respected
them and they have not actually got into the confli

Commissioner Farah: Thank you, Presiding Chair.
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The Acting Chair (Commissioner Namachanja): Commissioner Dinka!
Commissioner Dinka: | have no question.

The Acting Chair (Commissioner Namachanja): | am wondering andoif ynay help
us; what do you think are the causes of the onegoamflict in Moyale and Isiolo around
this time?

Mr. Molu Koropu Tepo: Commissioners, | think that is a difficult questito answer
but, of course, politics are in place. The problsrthat we think so much about the past
and we are now worried about the future.

The new Constitution has brought opportunities,gmdple are still in the past. If you are
not at ease, if you are becoming aggressive, thersame situation will find us. So, |
think the situation in Isiolo is partially politital think what we are seeing is that
provision in the Constitution where it says thatstnmunties will not take off at the same
time. Our concern as residents is that, peoplegh places want to exploit that provision
because of these conflicts. The process of implénmgethe county government in Isiolo
will be delayed based on the current conflict beeanf the resources and the airport. It is
the powers that be or, some people with some inflessomewhere who could be playing
their own games with us. That is my opinion, betréhis no any empirical evidence.

Thank you.

The Acting Chair (Commissioner Namachanja): You also asked this r@ission to
look into the issues of refugees and you mentiahedl there are a number of Sekuya
people who went into Somalia in 1968. Do you thihky still consider themselves as
Kenyans and they would like to come back, espsgcib$omalia were peacefully?

Mr. Molu Koropu Tepo: Thank you. | think I mentioned that there is dage in
Garbatulla called Returnees.

The Acting Chair (Commissioner Namachanja): We have been therevendere there
at the time when actually refugees were coming back

Mr. Molu Koropu Tepo: Yes, that village! Some of these people are stithing and
some of them came as earlier as 1996 and theygotidentity cards one month ago. So,
these are some of the things that need to be lo@kedActually, with modern
communication and all these new communication gadgeeople share information.
They are told: “Do not come, the situation is nobd even for those of us who are here.”
But those who come, we support them. They are gidentity cards but | do not think
those people will want to stay in Somalia.

The Acting Chair (Commissioner Namachanja): Thank you so much donieg before

us to represent Sekuya community, one of the ntingnoups. We have taken your
recommendations very seriously and we are stresbsgeed for identification cards to
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be given especially the children of the returneethat they can even do examinations. |
do not think this should be a problem. Is it th& do not have mechanisms at the local
administration level to deal with this matter? | dot understand why this is a big
problem up to now.

Thank you so much.

Mr. Molu Koropu Tepo: Thank you too.

Ms. Emily Kimani: Commissioners, our next witness is listed No.Thencourse list.
(Commissioners consulted among themselves)

Commissioners, as | had pointed out; our next \sgrns listed No.7 on the course list. He
is Mr. Thomas Letangule who is also a commissiaevigr the Independent Electoral and
Boundaries Commission (IEBC).

Mr. Letangule, | welcome you to this session thieraoon, in which capacity you will
be talking about the boundary review process aedntimority communities. You will
also take us through the lichamus experience amd rgrommendations on the same.
As | invite you to make your presentation, you tstdirby telling us your full names and
then proceed to give us your presentation.

You are most welcome.

Mr. Thomas Letangule: Thank you very much. Commissioners, my names hmmas
Letangule. | am a constitutional lawyer of abouty®ars in private practice. Currently, |
am a commissioner with the IEBC. | am about threatims old there.

| got this invitation to talk about the boundaryiesv process on minorities, yesterday
evening. | said that it is good that | give my owaersonal input on the same. My
understanding on the rights of the minorities andparticular on these issues of
boundaries; Commissioners, first of all, | havespegally been active on minority issues
and | have done constitutional cases affecting thene of the cases which | am well
known for is the constitutional case challenging tintroduction of a plant called
Mathengein Baringo. It then came to be knowas the toothless goat case. We had to
bring a goat before the High Court to demonstragegeriousness of the whole matter.
So, to me, that particular case ought not to haentbrought to the High Court, if those
people had representation in Parliament. My argames that, it was a matter which
probably would have been raised in Parliament, @eband may be some Ministerial
directions issued about it. But then because &f pnoblem of representation, there was
no other means of voicing those people’s concelerahan to file a constitutional case
in court. Of course, the constitutional court agragth us on thaMathengecase, but to
date nothing has been done about it in terms oflementation.
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Back to boundaries, commissioners, as you all kiomundaries are created for purposes
of representation to ensure that people are remied@dequately. Representation comes
in with other factors like voicing people’s concepout development. So, electoral units
really bring development within a particular ar®esources are also channeled by the
Government through those electoral units at thesttimency level through the CDF. Of
course, representation brings about the voicinthefpeople’s concern on the ground;
what affects the people and the challenges onrtwengd. So, it is all about development
and it is a very critical exercise.

Currently, the IEBC, which | work for is undergoirigis exercise and we have just
finished receiving the recommendations from theppedWNe have done the first review
and we have tabled it before Parliament.

Now, what are the challenges of the review facingomity people? | will not go into the

definition of minority people because | am sure y@aa gone through this before. Mine
will be specifically to address the challenges tiaae minorities in the delimitation of
boundaries.

Prior to the coming into being of the ConstitutiohKenya 2010, the old Constitution
provided for the delimitation of boundaries and thieeria thereof; which criteria was
actually adapted in the new Constitution, but wathvariation. The old Constitution
provided that you can consider geographical areajnuunity of interest, means of
communication in awards and constituencies. Thasgesprovisions have been awarded
in the constitution of Kenya 2010, Article 89. Toatch is there now. The main criteria
under Article 89(5) and (6) is that the populatgquota must be considered and that is the
bottom line. But it goes on to say: In taking fh@pulation quota, of course, which is
also defined to mean, that the population of Kermpaided by the number of
constituencies in country, that is 290, it givesuy®88 million Kenyans by 290, as
provided for, then that means each constituencyt thage around 133,000 people or
thereabouts.

But then it says: “You can deviate from this pramisof the population quota by the
following margin; plus or minus 40 per cent foriest and sparsely populated area or plus
or minus 30 per cent for other areas. To considerd-that is the catch now - in order to
take into account geographical means, communitytefest, means of communication
and those other factors which were there in theGaldstitution. But the main criterion is
the population quota. So that it is not now thenkdd consideration, now you can only
divert by that variation; plus or minus, 40 perttenplus or minus 30 per cent in other
areas. So, that is where we find ourselves withonities under the current Constitution.
| can assure you, here, the minorities have losEhere is no other way to put it. The
minorities under the new constitutional dispensatiave no way out because it is now
constitutional that it is the population quota whiounts to determine boundaries. So,
we find in this country, we have minorities likeetlEl molo, Il Chamus, Sanach,
Sengwele and Ogiek who were here. The MalakoteWhata and today again | heard
about this other group whose representative hdsppesented called Sekuya. So, how
then under that population quota criterion willythget anything? The answer is almost
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zero. This is because under the constitutionalagube Commission now must consider
what the Constitution says on the IEBC. So, it oaly deviate from 133,000 people by
plus of 40 per cent to take into account commuaoftinterest, for example. The plus or
minus 40 percent gives you around 79,800 peopleghly 80,000 as minimum per

constituency.

So, if you have to create any constituency nowaitnot go below 80,000 people and we
are using 2009 population census results. Socrmmunity, for example, the Ogiek,
demands a constituency, you can only give them rsstitoency if they meet that
population criteria, and in most cases, they am@blanto do that. They cannot meet the
constitutional criterion. | will give you a veryogd example. North Horr is the size of
three provinces in Kenya. | think it combines NhifoWestern, Nyanza and | do not
know which other one. The area of North Horr, asxitsts currently covers the square
kilometres of those three provinces, yet it is oahe constituency. They have been
crying for a split; they are saying, consider otfaators in splitting North Horr. But if
you do that, then it becomes unconstitutional bgedtiis not meeting the population
qguota. So, what will tell those people of North Hdhnat they are not meeting the
population quota?

Another example is the lichamus where | come frotrey had moved to court in 2006
and obtained a court order where, commissionerad| tb represent them in the High
Court before a three Judge Bench. You can actoedlgt that judgment in today’s paper;
TheEast African Standardbage 12, the court considered the issues ofriclsaand said,
“Look these people deserve to have a constituehdlieir own. Please, create one for
them. They even went further and said when thelieb&ia review of constituencies in
future; consider the creation of lichamus Constitye’ That was then. If this
Commission were to do that, how then will it goward with the issue of the population
guota, the criterion as set in the Constitution? iSwill be unconstitutional to even act
on that order. So, commissioners, in brief, those #e challenges affecting the
minorities communities in this country. They ara@ble to get any specific constituencies
created specifically for them. | know in other cties, there are affirmative actions to
ensure the representation of minority groups. Banle, in Australia, there is the
consideration of the Aborigine people is now cdnstinal. They have to be represented
and they are considered. But now in this countsythe law stands, the minorities have
lost it. There is no way out and | think your Corsgidn is doing a great job. You need to
make specific findings on how these people candtered for because they are there,
they exist and we cannot close eyes on these ryrpeople who are crying all over.

Commissioners, my recommendation is that, in viéwlrat exists right now - of course,
| am a live to the provisions of the Constitutiparticularly Articles 56 and 100 which is
yet to come into operation. There are saying thateansider minority communities. | am
also aware that the Political Parties Act in evaspect tries to say; political parties,
please, consider minority communities.

So, my recommendation is that, your finding shoutommend that minority
communities be represented through political partiaking affirmative action.
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Remember in issues of say nominating of Parlianmgntapresentatives, Members of
Parliament, it will be the political parties who lwchoose who to nominate. But
invariably, and this is in practice, what politicaarties do is that they choose their
loyalist. They ask: “Who helped us last time incéilens?” They say, it is so-and-so, so
they nominate one of their cronies to Parliamemt, i beats the whole logic. They
cannot now say; look, there are people called Deghaand they are minority. Can we
look for those people? Can we look for an El maid affirmative say, let an EI molo be
a Member of Parliament by virtue of that nomina®idrhey do not do that because they
reward their own political supporters and that fseve the ethnic minority get lost. So, |
think you can make a finding or a recommendatiat ih future political parties should
consider minorities in their nomination so thatytlsan also benefit by being represented.
Otherwise, as the Constitution stands, unless tisea® amendment specifically to that
effect, the minorities will not get any particugecial constituencies for themselves.

So, that is my brief presentation to you on thdndéhtion of boundaries on minority
communities. Thank you.

Ms. Emily Kimani: Thank you very much, Commissioner Letangule, our ywief and
articulate presentation. | have two questions far gnd the first one is; in the absence of
the constitutional definition of minorities, how wld you define minorities?

My second question is: What is the practice in ofjn@sdictions to circumvent the
population quota system which you touched on inrypresentation before us this
afternoon?

Mr. Thomas Letangule: All right. On the first one and on the definitiaf ethnic
minorities, although the Constitution does not lyedefine it, but | am aware that one
presenter who was sitting here, Mr. Kipkazi, attéeddo give you what he thought was a
definition of minorities. | also agree with thatfahéion. It is a people who by virtue of
their numbers are a minority within a particulacisty. So, that if, for example, the
Ogiek are saying they are the minority, where theyne from, the rest of the other
population are more than them ethnically, so tHesntbecome a minority. It is just
simply within that meaning of your understandingafat is minority.

As to other jurisdictions, the example of Austrai@ich | have just given you, where
they consider the Aborigines, special seats aratede In other countries like the
Philippines, for example, a whole national comnassis in place; which is called the
Commission of Indigenous People and Minoritiesihk those countries recognize that
there is special means to ensure that their miasrétre heard within their jurisdiction.

This is the practice all over, I think if you tattme as Commission to check, and | think |
can throw this to yourself. How are other counttresting their minorities? You will be
able to see that they do consider minorities andy rbe those are some of the
recommendations that you will come up with. Thaol.y

Ms. Emily Kimani: Thank you very much, Commissioner Letangule. lehag further
guestions. | now hand you over to the commissiotiemigh the Chair.
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The Acting Chair (Commissioner Namachanja): Thank you Commissidkustangule.
We shall now ask you a few questions starting Witlmmissioner Farah.

Commissioner Farah: Thank you, Mr. Thomas Letangule, for your goodspreation. |
know | have it somewhere, but just for my own refexe now. You said that the
population is 133,000 plus and minus what?

Mr. Thomas L etangule: There are two criteria. For cities and sparselyytated areas,
the criterion is plus or minus 40 per cent.

Commissioner Farah: Forty per cent for sparsely populated areas andities?
Mr. ThomasLetangule: That is for cities and sparsely populated areas.
Commissioner Farah: For cities and sparsely populated areas.

Mr. Thomas Letangule: Yes, plus or minus 40 per cent and for other aodédsenya;
that is plus or minus 40 per cent.

Commissioner Farah: You have already told us, as the member of theClEBat there

is no hope for changing this because the Constituiays so. And putting ethnic

minorities in the hands of political parties thrbuaffirmative action is like a dead end

because politics is about numbers. You vote folame | give you a position. You do not

have numbers; you do not vote for me, | forget alyou! So, there is hope of changing

the Constitution in the future to allow for mineeg which are then numbered to be given
representation and review by commissions later.

Mr. Thomas Letangule: Yes, it is. But, as | mentioned, Article 100 oétBonstitution
says that there is need for minorities to be represl in future. The Article says that
Parliament must legislate to provide an enabling &fdParliament to operationalize that
Article. But it gives Parliament five years to dmt. So, as of now, it is not an urgent
issue in Kenya. People are doing other things,ishee of representation of minority
communities can wait. That is exactly what is haypg now. We do not know the
contemplated law under that Act, whether then itMcsay: “Compulsorily, we should
have the following minorities to be considered.

Commissioner Farah: If an Act is made under Article 100 of the Congtdn, would
that law not be contradictory to the rest of then&wution which is talking about
130,000, 40 per cent plus or minus?

Mr. Thomas Letangule: It will change Article 89(6) which says that in gig
constituencies, use the population quota, plusious40 percent. | think the intention
was that Article 100 would provide legislation wheninorities would be considered in
terms of wards. Not the constituencies---
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Commissioner Farah: Not constituencies, but some form of wards.
Mr. ThomasLetangule: So, as it is, the minorities have lost.
Commissioner Farah: Thank you very much.

Commissioner Dinka: Thank you very much. | was one of the people whaewe
confused about these things. Now you have maderyt eear. It is very difficult for the
Commission to do much on this issue. Is there aagsipility that the National
Parliament could take this matter within the nesaryor so?

Mr. Thomas Letangule: That is on the representation of minorities throtiuht Article
100. 1 do not see it happening because, right mowsideration is in other areas. Even as
we talk about splitting of constituencies, you wdhlize that nobody talks for minorities.
One of the problems is that as Parliament currestynds constituted, there is no
minority member there.

If, for example, there was a minority, say an Elmot an Ogiek, in Parliament, maybe
all the other minorities would channel their viethsough that person. But as it is, it is
not easy. In fact, if you follow debate, nobody retadks about ethnic minorities there.
So, the question is about numbers. It is about ladipa. That is it. So, in the process,
minorities then, of course, get swallowed.

Commissioner Dinka: Thank you. | have no further questioned.

The Acting Chair (Commissioner Namachanja): Commissioners, it is the minorities
have really come before this Commission and cidm wonder you just came with one
recommendation; affirmative action. | think we haweepush that. We shall try our best
before we are defeated. Thank you so much.

Mr. Thomas Letangule: Thank very much. | appreciate your work. | wouldtjleave
this small paper here.

Ms. Emily Kimani: Commissioners, | am informed that one of the spsakéo is listed
fourth on the course list, should be the final w#s for the day.

| want to welcome you, Mr. Hussein. | am sorry lod tong wait. You sat in most of the
time today and heard most of the issues highlighsg as I invite you to make your
presentation, give us a brief account of the isshaspastoral communities have faced.
Earlier on, we had Mr. Tiampati, who also touchedtiee same. You will start off by

telling us your names for purposes of record. Gigethe issues in brief and then the
recommendations. You are most welcome.

Mr. Adam Hussein Adam: My names are Adam Hussein Adam. | am presently wgrk

for the Open Society Initiative for the Easternigédras a programme officer in charge of
issues regarding statelessness in Africa.
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Previously, | was a founder member and programnfeeof for Minority Right
Development. Therefore, | was invited here to spaakind generally on the issues of
pastoralists and how the marginalization has beered out for years. After listening to
a lot of discussion here, | thought | should givieighlight of a number of issues that the
Commission should consider.

My approach to this should be that since we stasexdking on issues of minority rights
for the last 10 years, one issue that comes closeverything is the question of
recognition, recognition of the person of minoritygcognition of their livelihood,
recognition of their culture, and above all, thgderecognition that grants them to be
citizens of this country.

Generally, this is at the bottom of many issuesdiiig minorities. For instance, when it
comes to the question of recognition of livelihgeasstoralism until just the other day,
nomadic pastoralism had never been recognized.efdrer there was no investment in
areas and in that particular line. The same appiésinting and gathering. In fact, most
of the time, the laws that were created outlawedeHivelihood.

Secondly, it is to do with the recognition of cuduThis is one country with 42 ethnic
groups yet research has shown that this country rhase than 42 ethnic groups.
Technically, this forces every other person whoasrecognized to be recognised. They
do not want their culture to be swallowed or asisitaed into other groups. Today, it is,
maybe, for the first time, you are hearing of Sakanpd Waata. These people because of
lack of recognition have been assimilated. Thirtiyat none recognition, has gone to the
extent that even statistics of some of these contreamever existed.

If you looked back, 1999, almost the biggest diaiswe had of population, was of
“other Kenyans”. Where these Kenyans were and Wby were nobody knew because
majority of them expressed who they were in terftheir cultural identity which was
then neglected.

Now, legal recognition, you heard of the Endoragisg that their case was thrown out
of Kenyan court. Endorois Community is not definedour Kenyan legal statutes.
Therefore, coming forward and saying we are Endoreias technically illegal.
Therefore, their case was thrown on that technic&b, in general, recognition has a
very heavy weight on many things.

Now, what are the results of this? You heard a ramol issues here. One of the things
that have come very clearly is land eviction argpicement.

Secondly, which many people were taking about, bhaen lucky to be sharing this
podium lastly with Mr. Litangule who said that gadal parties participation through
representation was another result of none recagnitiVe are now struggling very had to
even find a way of sneaking in the minority groups,minority communities to have
some form of representation. We seem to be findingjfficult because we are not
recognized as people or as a group.

NHIF Auditorium, Nair obi 72 M onday, 13" February, 2012



Thirdly, there is lack of participation in developm. So many projects have been done
in areas where minority groups live; hydro elecpriavers, irrigation, and everything, but
the result has been catastrophic. If you look atkWwel Hydro-Electric project, for
instance, that is now pitting the Turkanas and RoKaey are fighting over that resource.
It is a result of none participation of those araad none recognition of their livelihood
that has led to conflict among communities. Nove tasult has been Lake Turkana is
dying and people have no water. They are fightvgneover grazing pastures. There is
no water flowing because the hydro electric powet tvas done has become a very big
dam that cannot sustain itself. So, that is anadhea of concern.

Above all, there has been violation of human rightsnany areas. | am thankful that
some of the issues that have been raised hererbmmdguestions of statelessness. Some
of these minority communities have ended up betatekess population. For example,
my colleague here mentioned earlier that we haugrnmees of the Sakuye who were
evicted from Isiolo. Now they are returning. Thegnnoot find their identification cards.
Therefore, going by the definition of citizenshipey are a stateless population.

What Kenya has been doing, for instance, with dgard to the case of the Nubians that
we have been hearing of; the Committee of Exp#resAfrican Committee of Experts on
the Rights and Welfare of the Child has actualbnitified that is akin to making Kenyan
Nubian children to be stateless. Therefore, hagihthese issues coming in, already the
affirmative action is been considered as the seshgecommendation that can come out
of here. As a Commission, you consider very strptige affirmative action. How it will
be managed and how it will manoeuvre, | do not knloso not know who will raise it in
Parliament.

As | speak, a number of our commissions have baemditerally some mandate that
touches on minority right issues, but nobody isickbout minority. | have heard people
talk about definition. Article 260 has some highlig of definition of who are likely
candidates of minorities. We have not done the tiflestion of which minority is.
Therefore, there is the question that this coursinpuld take deliberate means to
understand its people. It is useless to have pebyéein your country, consider
themselves citizens and you do not recognize thietenship, but go ahead to even
denounce their existence. You keep on saying wd2uethnic groups. The details of 42
ethnic groups, we do not know. Yet, we are more #h2 That should be an issue that
the Commission should bring forth for purposesxfaeting, who is and who is not.

There is the question of justice. Justice has telsgtall of us in this country. Justice
should not only be in the hands of the majoritystide should also be dispensed in the
hands of the minorities. You have just mentioned there are more than four cases from
Kenya before the African Commissions, Peoples ancth&h Rights. Why is that so?
They have exhausted all local remedies. They cagabjustice here. Therefore, they
have been pushed to go and seek alternative velsewhere. So, justice should be and
should help all of us.
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There are rulings also so far. Out of five casdereethe African Commission, two have

come out. There is the Endorois ruling that hasecdonth. There is the ruling on the

rights and welfare regarding the case of the Nubtlaidren, which cuts across all, the

children, are of this country. Such rulings, theitioy should embrace them because it
helps all of us. | will stop here, Commissioneffsthiere is a question, | am ready to
answer it.

Ms. Emily Kimani: Thank you very much, Mr. Hussein, for your brietlamell founded
presentation. | have no questions given that tf@nmation that you have given is very
clear.

Commissioner Farah: Thank you very much, Mr. Hussein, for your goodspraation.

It has captured all the issues affecting minoriti%e are grateful to you for highlighting

this. You want the Commission to really ponder lois juestion of minorities. You also

urged us to try to recommend affirmative actionuYoust remember, however, that you
will be one of those people who will be the advesator the implementation of our

recommendations. If you keep quiet after what veemamend comes out, politicians, as
you know them, will not do anything. So, | have goestion for you, because your
presentation was very clear. | thank you for haviesgjly made it clear where the hurdles
are and what is opportune for the Commission. Tyank

Commissioner Dinka: Mr. Hussein, | too have no question for you. Howevevould
like to thank you very much for your very concisentification of where the problems
are. | also would like to thank you for your suggess and recommendations in terms
solutions. | assure you the Commission will makeprapriate findings and
recommendations on this issue, although as Mr.rigeti@ has just told us, the parameters
within which we work are quite limited.

The Acting Chair (Commissioner Namachanja): Thank you, Mr. Husskethink you
have helped us a lot. It is like you have summadrirneterms of recommendations all the
hearings that we have had.

Personally, | take the minority issues very sefiplb@cause | come from a county that
will be struggling with this issue. | come from Byoma County.

When | mediating on the conflict between the Sabbassos and Bukusus, they felt they
were marginalized. They felt marginalised and taey demanding for their own district.
They were even ready to shed more blood so lorigegsget their own district. It is as if
we are back to square one. | would hate to go baekhere we were. We just have to
negotiate as much as possible. This is a democpaticess. Democracy cares for
minority. Kenyans, we just take this as a realiynd a way of negotiating so that we are
all comfortable when it comes to sharing the nati@make of leadership which has been a
cause of conflict.

With that, we have come to the end of our hearil@s.behalf of the Commission, |
would like to thank the following people who havelged us to understand the issue of
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economic marginalization and issues of minority:ei8h Ahmed Ramadan, Diop
Routine, Ali Hersi, Michael Tiampati, Ahmed Haji Mamed, Daniel Kopei, Wilson
Kipkazi, Malenzen Hamida Twabhir, Molu Korup Tepuhdmas Letangule (IEBC
Commissioner) and Mr. Adam Hussein.

I would also like to thank the audience who haverbeith us since morning up to now.
At least we have been able to affirm some of teeds that have been shared.

I would also like to thank the staff of TIRC anaeibody who is involved in facilitating
us to have this dialogue with the Kenyan peophlould like to thank our HANSARD
reporter and camera people. There is a young manhak only been communicating
through signs. Thank you so much for helping theamty to follow this dialogue. Last
but not least, | would like to thank our commisgmnfor their patience and listening to
these issues.

Ms. Emily Kimani: Presiding Chair, with your kind permission, | wouldde to inform
all of us that one of the people who was supposeppear before us, that i§ n the
list, by the name of Jennipher Kontate, had andaation her way here. We highly
empathise with the situation. She had preparedrmarendum, and also today the LOE
desk has received memorandum from the Endorois Gontynthrough Mr. Thomas
Letangule on the challenge of securing the rightsioorities and marginalized groups
in the delimitation of electoral units under thewenstitutional dispensation.

Commissioner Farah had also requested for a bsh the Tana 15 Minorities forum. |
want to confirm that all these have been receiveithea LOE desk. | pray that all these
documents be admitted to form part of the Commissgaord.

The Acting Chair (Commissioner Namachanja): They are so admittet iddenipher?
Is she badly hurt? Mr. Letangule, would you likest@are with us? | mean we will leave
with anxiety if we do not know about her condition.

Mr. Thomas Letangule: She actually informed me that she is not badly btiad a
chance to talk to her over the phone but she ig.dkavas not a very serious accident,
but the vehicle was damaged. So, she could noeptbbut she was able to e-mail her
presentation. She was coming from Nanyuki. Sheramfthe Yaku Community; the
small community whose language is getting lostbBbly, it is already lost, only five can
speak the language of Yaku.

The Acting Chair (Commissioner Namachanja): Five people or five sama?
Mr. ThomasLetangule: Five elders. Commissioners, | think we need toaething to

rescue even the language alone. It is disapped@mgeven for posterity, we need to save
that language.
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The Acting Chair (Commissioner Namachanja): Please, tell Jeniptatratr prayers are
with her. Thank you so much.

(The Commission adjourned at 5.45 p.m.)
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