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ORAL SUBMISSIONSMADE TO THE TRUTH, JUSTICE AND
RECONCILIATION COMMISSION ON THURSDAY, 24™"
NOVEMBER, 2011 AT MUNICIPAL COUNCIL OF MACHAK OS

SOCIAL HALL
PRESENT
Gertrude Chawatama - ThePresiding Chair, Zambia
Tecla Namachanja Wanjala - The Acting Chair, Kenya
Ahmed Farah - Commissioner, Kenya.
Patrick Njue - Leader of Evidence

(Opening Prayers)
(The Commission commenced the session at 10.20 a.m.)

The Presiding Chair (Commissioner Chawatama): Please be seated. Caif lmétthe
TJRC, we welcome all of you to our hearings her®lathakos. We are happy to be with
you. It is one thing to receive statements and harofor us to be here to hear directly
from the witnesses. We thank you for contributingtite success of this process. We
received over 30,000 statements and the attendantearings has been overwhelming
and, indeed, satisfying. We are happy to be hataytdo hear from witnesses who took
time and gave us statements.

We hope that the public will give witnesses an apputy to give their testimony and
that you will observe silence. If there are any agst us who have cell phones, kindly,
switch them off because they cause interferent¢kae@quipment that we have. The oath
will be administered to witnesses and the LeadeEwflence will lead them in giving
their testimony. The Commissioners will then asksjions.

(The Presiding Chair introduced her team)
Leader of Evidence, please, proceed.

Mr. Patrick Njue: Thank you, Presiding Chair and Commissioners. @st Witness is
the Honorable Kalembe Ndile.

(Mr. Kalembe Ndile took the oath)

Mr. Patrick Njue: Good morning, Sir. Kindly, for the record tell usly names, where
you come from and what you do for a living.

Mr. Kalembe Ndile: My names are Richard Kalembe Nguluku Ndile. | linéSyokimau

and Kibwezi. Syokimau is in Mavoko Municipality. Kibwezi | live at a place called
Mbwisau in the Sub-location of Kunguni, Ngumu Laoat Makindu Division, Makindu
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District. | am a businessman and also a politiciaam the Chairman of The Independent
Party (TIP). Also, | am the Vice-Secretary for t8entre for Multi-Party Democracy
(CMD). I am a former MP for Kibwezi. | was also tAssistant Minister for Tourism and
Wildlife.

Mr. Patrick Njue: Welcome. You are with us this morning to share wighthe plight of
the Kamba people. Being a son of this community anldader, | am sure you have
grappled with issues that have affected peoplgoufare ready, you may begin giving us
your presentation.

Mr. Kalembe Ndile: | would like to thank the TIJRC for the good wotkis doing. |
think this Commission has the aim of ensuring tKahyans live in peace, they are
respected and they follow the Constitution. | wolikeé to recognize that there are issues
that are going on in our country right now whicle aot pleasant. | think we would not
be sitting here today and yet the Government caesinto oppress people. | live in
Syokimau and you know what is happening there. B&pouses were destroyed. The
same thing happened in Kyang’ombe and it is hapyggeni Eastleigh. The Government is
not following the law. The court has issued ordegainst the demolition of houses, but
the Government has gone ahead to ignore thosesordéere is a Committee of
Parliament which is looking into those problemse Thairman, Mutava Musyimi asked
a lawyer Dr. Kamila why the Government could ndldie the court orders. The counsel
said that it was sad we were reverting to the adthya. When | got a chance to speak, |
said that Parliament should lead the way and dem@&xecutive home so that another one
is selected.

The Kamba Community has had so many problems. h es&ed my father why they

chose to live in Kamba land and yet other commesitike the Kisii occupy productive

land. Hunger in Kamba land has a name. If you askedld person what age they are,
they most likely will not know, but they will defitely associate their age with some
hunger that had struck the land. The colonial Gawvemnt contributed towards injuring

us. It is said that it is only one community foudhit Independence, but the truth is that
the Kamba people also fought for our IndependeMigefather was a policeman. He was
in Nairobi working in a police station near Burrkke fought in the Second World War in

Calcutta, India.

My mother was also arrested and taken to a colledcBiziu. | think it was the first court
in Ukambani. She used to tell us how the Englishmeuld punish them for taking oath
to do inhuman things. Bottles were inserted inrtpévate parts. | could hear my mother
talk about those things with a lot of pain. Onecelshid that removing the colonialist was
like removing a white rhino and replacing it witlbkack rhino.

| found myself in Kibwezi as a squatter. My fathkerew how to drive tractors. He was
employed by a certain company in Mbarara, in westéganda. However, because of the
civil war during Amin’s time he left Uganda. | wasStandard V in Emali, Manyani. We
were squatters there. We have gone through probBeisg called a squatter means you
are a forgotten person. We later moved to Kibweziaaplace called Koinguni. |
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witnessed in the 1990s, when Ndetei was electecoMB DP ticket, a lot of opposition
against her election by the likes of Mulu Mutisyalahe DC then. President Moi was not
pleased with her election. They decided to finish Iy fighting her people. That is one
reason they changed the borders of Kyulu. The geayl Kyulu were pushed
downstream. Their granaries were burnt and so tieie farms. The cows were beaten
and left in the wilderness. The people faced afoproblems. They lived in tents and
mikumbo (a shade made of grass and twigs). There wereasty wamps, for example,
Mitava. They are still there. | came to Parliameetause we were fighting for people’s
rights.

| was elected a councilor in that area. There wgsusg man in a place called Mikululo.
He was 22 years old. When he was told to leaveplhee by the police he asked them
where they wanted him to go. Peter Mikilu Nguluas, he was called, refused to leave.
The police shot him in full view of his parents.opk ran away.

There is young man in Kibwezi called Kyusia.Wheeythvanted to take land to set up a
university people protested. People had stayedhanh land for so long. Kyusia was
arrested. He had a wife and twins of age four nenttouses were being burnt. When
the police came Kyusia asked them to allow him @oagd get his children. He was
allowed and he rescued one child. He was not atioweyo get the second child. He was
furious and so he pickedpanga and slashed one of the police officers to deathrah
into the burning house and saved the child. Thiel ehistill alive. He stayed in remand at
Machakos for a very long time.

People think that it is only at the Nyayo Torturbathbers where there was a lot of
suffering. There are other places where there isodp who could report about the

suffering of people. The Chief was the law at tirae. When looking for an ID, you had

to pay Kshs10 for a KANU Stamp. KANU's regime wasry heavy on people. You

could pay some money to go to Gatundu. You woulditben a receipt from the Chief's

office. | remember that | was nominated by SDP whgsesidential candidate was
Honorable Ngilu. There was the former MP for Kibwéd2rof. Sumbi who died. We had

fought against land grabbers. At that time, thedlafong Mombasa Road had been
grabbed.

In one of the functions attended by former Predidi&mi, | told him that there was a high
profile person who had grabbed 32 acres at KibakBettlement Scheme. The land was
meant for a market, churches and schools. | gameeio President Moi the allotment
letter. | told him that the thief is PC, Kiilu — He now the MP, Makueni. His place was
Emali and not that area in Kibwezi Constituency, iiecause he was a PC he was able to
steal anywhere. You can refer to those things éNdung’'u Report. He was named in
that Report. Maybe that was the beginning of mybfenms. At that time | was still the
chairman of the County Council of Makueni.

Before Moi left, | got my answer. | was told to geto a Land Rover that was waiting. |

asked them what | had done and yet | was justdrionhelp Moi get the thieves. | was
bundled into the vehicle. | cried out for help ammincilors came to help me. Honorable
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Ngilu was also there. | was hidden in Nairobi @ace called Sana Sana near Belle Vue.
| stayed there for three days. The MP for Mbooniinyao, who had been elected by DP,
asked in Parliament why | was being tortured. Mmi&ili answered that it was because |
was a highway robber. Honorable Ngilu asked whad hot been arrested all that time.

Honorable Madoka answered that | used to blockhtpeway and | would steal together

with the squatters.

Before | became an MP, | had nine cases in cowsetl to attend all those court cases
even though they were set to take place every ddyaadifferent places. There is a time
I went to court in Makindu and when | was througid @n my way to Machakos, police
blocked me and arrested me. | was then asked whg hot attended court and yet | had
just come from court! They told me that they hagtitnted fresh charges against me. One
of the cases was Criminal Case N0.355/1998, agsguatpolice officer. This particular
officer found us taking photographs of the fencer@wnding the farm that had been
stolen by Kiilu. | got into my car and drove awdye police drove after us and managed
to block our way. This particular police officernsa over and grabbed my camera. He
went with it. The next day | was accused of kickihg police officer. In court, my
lawyer who is now the Chief Justice, Willy Mutungesked the police to demonstrate
how | had kicked him and yet | was in the drives&at. The case was thrown out.
Another one was Case N0.1129/1998. | was chargédd thie offence of driving a
defective motor vehicle. There is a time | attendadeeting at a place called Machinery.
| still pursued the matter of Kiilu having stoleant. | was told by the police to
accompany them to the police station to write @estant. | was in the company of
Muthusi Kitonga, Katungu, and Kabogo.

The Presiding Chair (Commissioner Chawatama): | seek some guidance. Ween
began, the Commissioners were informed that thisess would give his testimony on
issues facing the Kamba Community. | have heardes@sues, but | am also now
hearing more on personal events that have hapgen@c. Was the statement that was
obtained about things that happened to the witpessonally or are we getting the fuller
picture of the issues affecting the Kamba people?

Mr. Patrick Njue: What | will do is to ask the witness to limit hisegentation on those
issues. For his personal account, he can alwaysisdbbcuments to that effect at a later
time. | stand guided and corrected.

The Presiding Chair (Commissioner Chawatama): Mr. Kalembe, | am ngtrgathat
what you are telling us is not important. It isidé&ély an example that touches on the
issues of administration of justice on a numberfreedoms and violations that you
personally suffered. | would want you to separdte issues that affect the Kamba
generally and throw in what you personally expeseshby way of example.

There are issues that you have referred to; fomeieg treatment by the police,
generally. Then we see no harm in you giving anmgta of how you specifically
suffered at the hands of the police. It is alwagpartant for us to hear generally from the
first witness what other people within that areaengone through so that when we come
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to the specifics, the background would have berhdad there is a good foundation to
build on.

Thank you very much. That is the guidance. Can wweqed!

Mr. Patrick Njue: Thank you, Presiding Chair. | believe the withbas heard you quite
right.

Mr. Kalembe Ndile: Okay. | thank the Presiding Chair for that guickanl was trying to
show if this issue can happen to me yet | am feanler whom they follow and see me as
an example. | was trying to show how the Kamba roomty has faced difficult
situations because | was not speaking about igha¢affected me. | would like to talk
about issues that affect the Kamba people and Kasyacountry.

As we are hearing this session here today, Comomsss, there is a place called
Makwimi where there is a farm of the community whitas been grabbed. This is one
case and the other cases are before court. Asel $&id, other people will not come here
to give their testimony because the DC and thecpolere involved in destroying the
maize on the farm.

As | am speaking here right now, | can say thatateter we try to do as a community,
we have faced a lot of problems although they daffect my place only. If you went to
Kitui, you will find a place called Makini where pple were chased away and are now
living in poverty at Nzalai, Mitamizi, Kinyoo, EmalMukambita and Mikululyo and
even at Kivanda.

| started by saying; if you ask an old woman whiea was born, she will tell you about
hunger because in the Kamba Community, if you hahalit the problems that they are
facing, you add more problems to what you wouldehgene through and it can be so
painful. What | have given out as testimony is wihadme here to say. This Commission
must recommend good things so that later on itbeaa good lesson for others to learn.

There is no need to say that we have reconciledusecit is not the colonial people who
misused us only; the KANU system also misused Kesydhe Chiefs had powers and
even if you had bread in your shop and the chilef you to close the shop, you had to
whether or not bread and milk got spoilt.

The Government should make sure that its citizéves Wwell and leaders should be
responsible. Today, | do not see need to come hatk ask this Commission to
recommend that: “Kalembe, because you sufferedreagemmend that you should be
given this amount of money as compensation.” Térpgtrators are punished!

When | was in the Government, there was a timevegaut my opinion. When NARC
came to power, it was supposed to deal with thelprnos that Kenyans were facing, but
six months down the line, it was very nice and peogaid that they had seen a
difference. But after the six months, the samedsaf the old system cropped in again.
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If am asked, | would say, Kibaki came to power astpr but he did the sins of Moi era
because Moi has become clean after cleansing Hinvdel made people suffer at Nyayo
Chambers and his regime was used to grab andmibkt utility land and those people
are still “eating”. | would recommend that, theneist be set a time when they would be
taken to court, like Mubarak! The Commission shadommend that Kibaki be taken
to court after he retires to answer charges ofcpotlestroying people’s property. The
cabinet should follow the law instead of floutindhat has already been made by the
legislature---

While we say that there were problems in the Rdtl&y where people killed each other
and houses were burnt down; even in Ukambani tivere difficult issues. You were
told that, if you are not a follower of Kalonzo Muda, even your house would be burnt.
At a time when reconciliation was being preachetheRift Valley; | asked myself what
reconciliation they were preaching.

| almost died in Mwingi and, my only mistake wagytmfor a meeting which | had a right
to go to as | was representing my Ministry. Commisars, | am giving examples so that
you can understand the weight of the issues taat falking about.

In Mwingi, even media people were there and somglstdod with a microphone and
said: “Stop everything! There is one person her® vgha traitor and does not want
Kalonzo to get the Presidency. We have to destioy’mAnd | thought; | have to tell
Kalonzo to help me to tell his young men that Indd have any issues. But Kalonzo told
me: “Just help yourself!” | was chased away likicken by Kalonzo’s young men who
were not fearful and that story was covered orvisien.

| am giving this as an example. Kalonzo is now ‘ee-President. If my children see
him today, they will say: “This is the person whamed to kill our father!” There should
be a procedure that must be followed against theeple!

| went to court and the court ruled that the AteyGeneral should look into the matter,
present a case before court so that Kalonzo caulthbrged. Since then many years have
passed and nothing has been done.

The Commission should recommend that people whd tesenake others to suffer like
Kiilu should be charged. You may think that it wasy in the Rift Valley where there
was chaos; but also here in Ukambani they saw KadeNdile, an Assistant Minister,
being chased away like chicken.

Another issue is the problems that we have in ourts and people really suffering. We
need to have a similar system like what happenthetinternational Criminal Court
(ICC); where there is a pre-trial chamber. A csiseuld be heard to see if it can proceed
to full trial.
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I had nine cases since 1998, before courts ubéthme a Member of Parliament in 2003
when those cases were thrown out. Why should | lsael cases before court and they
end up nowhere? So, we can have pre-trial chamfseras to reduce cases going to
court and being thrown out later. There should hedge to be listening to cases and
determining their worthiness for full hearings. §lan save time.

In general, when | watch news on TV that eight thhgve been killed in Kawangware or
in Kibwezi and it is said that they were found withur fake or so guns; to me that is
injustice of human rights. There should be a systdrare people are arrested and taken
to court instead of being shot dead. If they m@sshot then they should be shot on the
legs to disable them and arrest them and take tbewurt for trail.

| lost my brother who was sixteen years old andahwexplain a bit so that you can
understand this story. In Kibwezi we live on a higly. One day, a lorry came from
Mombasa with iron bars and the driver asked sonys b help him so that they could
pay them. While the boys were working, the polec@eme and shot the boys dead
including my younger brother who was 16 years old @was attending school. We made
a follow up and inquired and nothing was done. \Boen | hear that the police have
killed robbers, | do not see any truth in that. Wéed to have a system that respects the
law and human rights. The police, they should Ifoolka way to save a person’s life.

To conclude, | do not know what this Commissiorgesng to do, but we have great
expectations from you. You should listen to what happened to Kenyans for all those
years; the injustices that had happened to us utittie Commission taking any step. |
do not think we are moving forward.

The Commission should receive good recommendatems$ forward them to the
Government for implementation; otherwise we wilt be a country to live in.

For example, the Kenya Army, the Navy and the Aordé are pursuing Al Shabaab
while the police officers have been left behind ta®ssng houses in Syokimau and
Kyiangombe areas. A mother is there innocentlyesktitere and her son dies.

If the Government allows Al Shabaab to put a tariyiangombe, Maasai slums and at
Eastliegh, where the houses were destroyed; youdwind that the Al-Shabaab are
more than you ever thought. | can even be theipsyhzers. The Commission seems to
listens to us and | cannot know what we can do.

The TIRC Commission should make recommendatiomen®98 killings. People killed
each other because of tribalism. The Commissiont give strong recommendations
because when | went to Rwanda | found that the Rewas killed each other because
they thought others had been given authority muse tthers.

Here in Kenya we have not learnt anything fromRwveanda Massacre. Tribalism is still
rooted here in Kenya and our leaders are not hgliie people come out of that. When
they come to Ukambani, they tell the Akamba peoplbe united and when they go to
the Kikuyus they tell them to be united. | can tels Commission that the Kikuyus who
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are carrying the heavy loads are at Nyamakimayiteyrsacks of potatoes. They carry
heavy loads while President Kibaki's pen is beirgried by his Security officer or
Personal Assistant. That is the big difference.

In Kenya we have two tribes; the rich and the p8ax.the Commission should look at it.
We cannot have a system where, for example, théstvinof Finance, the Minister is a
Kikuyu, the PS is a Kikuyu, the KRA commissionern@el is a Kikuyu and the
Governor of Central Bank is a Kikuyu, Controllerdafuditor General is a Kikuyu, the
Police Commissioner is Mathew lIteere is Kikuyu, Mba is a Kikuyu. Things will go
well for them. People will still fight again. Sohi$ Commission should recommend
something very strong.

One time | went | talked to the Chairman of the iblzl Cohesion and Integration

Commission, Mr. Kibunja and | told him: “You aresalfrom the Hills and you should

resign. If I were you, | was to take this to PresitKibaki and tell him; you are bringing

conflict to the Kikuyu by bringing authority to the without procedure. So, the

community is crying saying that their people aréngefinished and being oppressed.
When you put all your people in the security andafmething bad happens like what
happened during the last elections. If they say tha security people should go to
Hague, one tribe will go to Hague. So, let the jahd responsibilities be shared by all
Kenyan tribes. Let the Luo, Akamba, Kisii, Meruettera, be given jobs in the security so
that they assist each other.

Those are the things which would help this coutdrpe respectable, firm and a country
with people who are extremely rich while others\agy poor.

Recently, a former Member of Parliament fought ¢hddren before he died in Emali
because he had a lot of property. | recommendadhasystem should be made in such
way that it helps the common mwananchi. We will atbow a situation where people
live a good life while others are living badly.

| thank this Commission for coming to hear from W& will join hands and support it.
Before you make the recommendations we have sweggjegiu should make corrections
on those things that are destroying the counteytiitbalism.

If you do not do this, our slogan is TIP TIP Am&®gnya. We cannot say this if there is
no peace in Kenya.

Mr. Patrick Njue: Thank you, Honorable Kalembe Ndile for your prastion. The
order is that | should pose questions to you awed thur Commissioners will ask you
guestions on what you have present.

When you mentioned the Kamba community, one thisgsynonymous with this
community and that is drought. In your recommeruatisince this drought has been
there ever since Independence, what is this omg tthiat can be done to alleviate the
drought situation for the Kamba people?
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Mr. Kalembe Ndile: The problem in Ukambani is an easy one; we candged the
whole country. We harvest maize even three timgsaa, while in the Rift they harvest
once a year. It is an issue of availability of wafthe government should look for ways
of solving the problems of water in Ukambani. IEtovernment wants this problem
solved once and for all, it should think of bringiwater to Ukambani. | have represented
squatters and the Ukambani people and | know thtte big problem and once solved,
then hunger will be gone.

Our neighbours are Mwea, Mombasa and if the Govemme-aligns settlement and put
taps everywhere, that will be one way of solving firoblem. | can give an example
where we said that there should be one block anglpeshould not live everywhere. We
should set aside a place for settlement and anatherfor farming. We said that we
should have four villages and then remember todegpace for public utilities like
churches, schools and market centres. So that, atewillage has water and a hospital,
those facilities should be in less than one kilomepart. No one should move for many
kilometres to fetch water or for hospital services.

For those who do farming, each should; so that vélephants invade farms, they do not
destroy one person’s farm, but all the farms. TlhegBnment can develop Ukambani the
way it has tarmacked the roads. Whereas the raibkan vandalized and the metals used
as scrap metal; it is possible for the Governmemut water for irrigation in Ukambani.
Water that drains as run-off to the Indian Oceaa Ist and it is the main contributor to
the problems in Ukambani.

Mr. Patrick Njue: Mr. Kalembe Ndile, | saw you with a very niceunal document. Do
you have a memorandum that you would want to pteemerly to this Commission
today?

Mr. Kalembe Ndile: Pardon!

Mr. Patrick Njue: There is a bound copy of a memorandum that ywe hcould that be
the copy that you wanted to present formerly today?

Mr. Kalembe Ndile: | think the memorandum which | have is part & gtatement | had
written and it was meant to assist me present nsyinteny. | can make another
memorandum on the issues that | have addresselriagdt on another day because it is
done by hand. My handwriting is not so good that ba read with ease. | can make
another nice copy to give the Commission.

Another thing that | had forgotten is on laws; thehould be laws that affect Kenyans in
general. There is no torture which is bad thanrgayhat Kalembe who studied with
difficulties until he reached Form Four while lignn Chulu--- Then you pass a law that
one cannot represent people in Parliament unleshddnas a degree. | studied with
difficulties while others enjoyed their studies aexkn went abroad for further studies.
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That is not fare! The Commission should make lawghaw; they should make laws
which are democratic.

| am doing my further studies and | want to be @ssbr, but before that, whether | a
professor or not, we should go to mwananchi andtiheim that we want to be their
leaders and that we should be able to tackle threiblems. A professor can table his
papers and say: “No, you should not give KalembédeNdadership position because |
have papers and he does not have.” | want that ettiop to exist because then
democracy will prevail.

Another thing that this Commission should take imtocount is a National Land

Commission which | recommend should be tightenethabit can solve problems that
we have as it is meant to look at the historicplgtices.

In Mololongo, there is a family of Mr. Rufai; an §ish man who used to oppress our
men. He used to press their private parts and seeme of them have not fathered
children and up to now; he is still there and hasasked for forgiveness. Even if he was
not there and his family is there, we want the Cagsian to look into such issue.

The issue of land is the main one. | would recomuntirat the problem of farms be
solved easily. We had the first generation iderdifion cards and now we have second
generation identification cards. | recommend that people in Commissions be pushed
so that all the current title deeds for the firshgration be recalled and get recognized by
the Government. Even if they are in the custodyaniks, they should be returned and
new ones issued.

I bought five acres of land and took the title deethe bank. It is not a must for the bank
to return it to me for that purpose of new ones thiedh take it back to the bank. The bank
can return the title deed as it is charged agdimestoan | have from the bank. If we say
that the first generation title deeds will not lkeeagnized, then the people who have them
should return them and be given new ones. The Cesiom should look into the issue of
land.

The Commission should ask those people who hage lacres of land to explain why
they keep thousands of acres when their fellow lkarsydo not have even an eighth of an
acre of land. There are people who have, for exan2l0 acres whilst others do not have
even one acre! They should explain how they gaté¢hmany acres. In fact, you may find
that they do not need those many acres of land.efdre, they may say that they do not
need all those big chunks of land hence we wouwle Isalved the problem of land in this
country.

But if it continues the way it is now, where Gowuwment representatives like Mr.
Kimunya and Orengo speaks--- Mr. Kimunya said thahe Rift Valley, title deeds are
just pieces of papers and, therefore, such rensaeksources of fights.

Recently, it was revealed that there are fake tideds at the Ministry of Lands while

others are genuine. Those for the common mwanaehihe fake ones while those for
the Michukis of Kenya are genuine. There are thele live in the deceased people’s

Municipal Council of Machakos Social Hall 10 Thursday, 24" November, 2011



land; they call them home and nobody is questiotitegn. There are those who have
taken land in the same way but they are called/élsiavhile Mr. Michuki is considered
holy! We should look into such issues.

We should look at the issues of land from the tophte bottom. We should investigate
how much land big people like Kibaki have. We fougtbout land and we were
disrespected by the colonialists. We are happyttheatCommission is operational under
the leadership of the Lady Commissioner.

Mr. Patrick Njue: Thank you for answering my question. Mr. Kalenixdile, you have
said you can make a formal write up and send itstoYou have also given us a word of
advice and suggestions. | have nothing furtherstoymu, now Commissioners may ask
you questions regarding your testimony.

Presiding Chair, please carry on.

The Presiding Chair (Commissioner Chawatama): Thank you for yourirtesty and
recommendations which we find very useful. At the ef this process, we will come up
with a report and in that report; we shall stateative have heard from the Kenyan
people. In that report, we will make our findingelave will also make recommendations
according to the law that brought us into existef@& recommendations are mandatory;,
meaning they have to be implemented. This is why itnportant for Kenyans to speak.
So, | am sure, Mr. Kalembe that your confidencthia process is high tech.

I would like to find out from the Commissionersrstag with Commissioner Farah, if
they have any questions.

Commissioner Farah: Thank you very much, Presiding Chair. Thank yewy much
Honorable Kalembe Ndile. | have known you for sainee, you are a leader and you
started your leadership from grassroots. You stads a councillor, a Member of
Parliament and then an Assistant Minister. We &lsow that you have advocated for
your people, the ones you represented in Parliamueditas well as the general Kamba
public. In fact, you have even advocated for alhy@n poor people. We thank you for all
that and your presentation.

As you know, our mandate starts from"December, 1963 to February, 2008, when the
National Accord and Reconciliation Act was sigrtween His Excellency President

Kibaki and the Hon. the Right Prime Minister. It ams that this Commission was formed

in July, 2009 and up to now there is still impungiying on although it has reduced and

democratic space has been opened where hon. Natilsay anything he wants and no

policeman will follow him up.

At the same time, as you said, we are seeing Inggdbeing brought down, which is

outside our mandate. All the injustices, we havartheabout as we have gone all round
Kenya - it is only the Coast Province which we héefe - and we are going to present
our report on % May, 2012.
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If the elections will be held in August, it will gnbe two months before the elections.
And, if they will be held in December, it will dtibe a few months before that. The future
of this country depends on the implementation ef@wonstitution. We are now looking at
the past and, it is only that everything you hagerbfighting for bore fruits.

How do you see the future of the County Governmants how do you find the greater
counties of Ukambani, when they are given resourslesll we still go back to the old
politics or shall we now concentrate on the develept of our people?

Thank you.

Mr. Kalembe Ndile: Thank you very much as I try to answer thatinkithat the money
which will come to the counties of Ukambani, wik la small amount compared to the
needs of the Kamba community. If you put up watsge will come out hunger. The 15
per cent will not be helpful'! The central Governinghould put in place policies that
would finish the problems of the Kamba CommunitlgisTis because the money reserved
for the Kamba community in one way or the otherll we used for other uses like
construction of roads, but not for water. For usnimve out of hunger and the issues we
are facing; I think it will be a small amount of nmey.

I am appealing to our leaders to look for peoplevane God fearing and who would
stand for their people and look at our resourcestake care of them. But, what | am
sure of is that, they said that counties will haweauthority or power of their own. But |
hear that, the security will be ours, so that & tACPD brings problems here, you will
have to go and report that at another place wheeetis another disciplinary people;
because in other countries like America, they hawokce officers for each county and
there are police officers for the whole country vare called Metro Police or some name
like that. Those officers can serve anywhere inctiantry.

On the issue of security, there is somebody who belanswerable at the county level,
the Governor. For example, where was the OCS wihemouses were being destroyed?
There should be police officers like the Metro Pelof America who can go anywhere.

They are saying that the Provincial Commissionetsremain working and it is good
that | mentioned it before this Commission. The mparoblem we are facing is the
administration. The administration forces were mé&liand that is why they have been
removed in the new Constitution. But, if wanancte asked whether chiefs should be
left in the new dispensation, they will say “ye8ut the District Officer, the District
Commissioner and the Provincial Commissioners wegeones who used to oppress the
people because they were involved in stealingl@frimod and when people ask they are
transferred.

So, | am recommending that the Government shoutd haspecial budget for Ukambani,

like the way we have the Ministry for Arid Areashd@re is no ministry to deal with the
problems in Ukambani, like the water problems thae Ukambani people.
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Commissioner Farah: It is still being developed and we cannot spdadud it too much.
All I know is that regional commissioners will bender Governors and the regional
police will be under the Governor. | think the Engee President can also rule the
country without the Governor’s advice in a partasulegion.

There will also be some funds set aside for thegens that were not developed before,
like Ukambani; by the Central Government, apanftbe devolved funds.

We will concentrate on our mandate and we will magpropriate recommendations.
Thank you.

The Acting Chair (Commissioner Namachanja): Honorable Ndile mindyésato thank
you for coming to represent your people. We haweet many corners of this country.
As one of my Commissioners said, we are now remgimwith Coast Province. But
rarely do we get leaders to come and share thedgmsbaffecting their people, leave
alone even coming to attend to hear such probl@vesdo not want to take it for granted.
We know you as a busy person. But the fact thatogoumitted this time to come before
us to represent your people, it shows you are @ leader and you care about your
people. Thank you so much for the recommendationshave given us.

The Presiding Chair (Commissioner Chawatama): | have two questionssto yeu.
When you became a Member of Parliament in 20032Weu in the opposition or the
ruling party?

Mr. Kalembe Ndile: | was in NARC Party, the one that removed KANU frpower.

The Presiding Chair (Commissioner Chawatama): As a councillor, were youhe
ruling party or in the opposition?

Mr. Kalembe Ndile: | was in the opposition.

The Presiding Chair (Commissioner Chawatama): | just want to understsd person
who is in the opposition some of the difficultiesahallenges, you faced in leading our
people? You were in the opposition. | would likeunderstand your relationship, if any,
with the ruling party at that time. How did youtatonship with members of the ruling
party help you become an effective leader? Pldeseery brief.

Mr. Kalembe Ndile: Thank you very much. Yes, | was in the oppositiowas arrested
and charged in a court of law. We were seen toppesing the Government. You know
the Government of KANU had a way of messing peapieoperty.

In fact, | was arrested and accused of pretendingnow who killed Tom Mboya and
Ouko. They told me that Ouko was not respecting éVigii. At that time, the DC was
automatically serving as a nominated councillothat county council. DCs were very
powerful as nominated councillors. There was nghimat could have been approved
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without their blessings. He was in charge of theBle used to make sure that we, in
the opposition, did not get any support. We useslfer a lot under KANU regime. The

community in Kyulu had a lot of problems becauseytihad elected an opposition
councillor. The opposition was from the DP. Peopkre removed from their land, so

that they could not vote for the opposition.

If I were to give you my political history, we wifitay here until tomorrow. However, |

will give you a copy of my book which contains mgtory in politics.

The Presiding Chair (Commissioner Chawatama): That will be helpful. Nam
comparison to then, when KANU was in Governmentydo see any difference now in
the distribution of wealth? | know that you aretguch with certain leaders. Are you
hearing from them that the implementation of cerfaiojects, despite maybe not being in
the ruling party, that life is a bit easier, agader?

Mr. Kalembe Ndile: | can say there is a big difference. We have freedd speech
where our people can express their views withoatirig anybody. As | said, CDF has
assisted our people to develop. There are manyegisojnitiated using CDF money.
There is a total change in the rural areas.

| was in the Government and did not keep quiesdduto fight a lot for my people. In
fact, there was a time | told President Kibaki thavould not keep quiet even if he
appointed me as an Assistant Minister. | was in#dlin the devolution of resources.

Yes, things have changed, but the level of arrogam¢he Government is worrying me.
The level of arrogance is too high. People areraspecting the law. However, as a
leader, you have to fight a lot for your peopler Example, squatters in Kibwezi, | cried
for more than three years. | was told | am a soa efuatter. Why did | stay for three
years crying for my people? | did not even getstasce for them even if | was an
Assistant Minister. | went to State House and agkedPresident to help me. He told the
Head of Public Service, Ambassador Muthaura toesoly problem.

What about the other MPs who did not go to Statedd® | used to speak a lot on behalf
of my people. It is a must that you fight a lot.d&y, we have more Kambas in
Government, but they are not assisting a lot. Tovdy praise people instead of initiating
development in Ukambani. Many Kamba people are agsitpns of influence. For
example, we have Kangeli in KEBS, Mwinzi of NEMAdMulei of CBK. It is because
people have become soft. In my opinion, given aséchance, | will do a lot for my
people.

One day, | was with Moody Awori and his house dad have electricity. | fought until
he got electricity. It could not make sense totha a PS would have electricity and a
Vice-President stay in darkness.

Right now if you ask Kenyans, who is the seconds@erafter Kibaki? He is the
Commander- in-Chief. He is the appointing authotityou ask Kenyans, who is number
two, they will tell you, it is Mr. Raila. This isiaccordance with the National Accord.
However, | can tell this Commission, the secondgs@eris Mr. Muthaura. It is not Raila
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or Kalonzo. Something can happen without Raila kngw and without Kalonzo
knowing.

You can also hear that Muthaura is the Head of iPuk¢rvice, and Secretary to the
Cabinet. The Government has made this decisioncafetell Raila and Kalonzo not to
go to State House. The person who can give ordethei one who is in the second
position. So, the Cabinet should be changed.

The Presiding Chair (Commissioner Chawatama): Thank you very much, yiaur
contribution. We have heard you on the issue ofstiage of the roads in this area. We
have heard you on the drought situation and theatnf has on agriculture. We have
heard you on the issue of access to justice, lexelcise of various freedoms, including
movement and speech.
We have also heard you on the issue of povertgaddrship, and you even touched on
extra judicial killings. We thank you very much,fooming, and we look forward to
receiving your memoranda.
Leader of evidence step down this witness, and isiwghe next witness.

(Ms. Habiba Ibrahim took the oath)
Mr. Patrick Njue: Good morning.
Ms. Habiba lbrahim: | am fine.
Mr. Patrick Njue: For the record, tell us your name and where yolkwor

Ms. Habiba I brahim: My name is Habiba Ibrahim. | live here in Machakiodo outside
catering.

Mr. Patrick Njue: | want to welcome you, Habiba, once again, to ttimg.

Could you share with us, what it is that you wédmwbtigh according to your statement,
which was sexual violation?

Ms. Habiba Ibrahim: | thank this Commission for calling me here thisrmiog. The
case that brought you, which concerns rape of nig.ch

Mr. Patrick Njue: Begin sharing with us the account.

The Presiding Chair (Commissioner Chawatama): Before this witness coes, please,
do inform her that it is not necessary for her tention the name of her child. She can
mention the name to you by writing it on a piecepaper which you can share with us.
There is no need for her to mention the name otkiid.

I was wondering whether or not she has requesetbhdard in camera, or she wants to
speak to us in public.
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Mr. Patrick Njue: Thank you Presiding Chair for that question. Weehtaken caution
both, cautioning her against mentioning the naméef daughter, and she has been
asked, whether she preferred appearing in publimazamera, and she preferred to
appear in public. She may not be mentioning dsame of the perpetrator.

The Presiding Chair (Commissioner Chawatama): Thank you very much, esgnand
we welcome you to this morning’s hearing. We thgol for taking time to come and
share with us the story concerning your daughtes. ivow that it is not easy, and we
also know that you had to live with this for quétéong time.

So, please, feel free. Should you have any difiiesy at any time, we will stop to allow
you to compose yourself, and carry on. This procesegre for you. We are also here for
you. Thank you very much.

Mr. Habiba Ibrahim: It was in 2005, | had just moved out of my houses &
breadwinner, | went to do some work. From workptmally do not have time to talk to
my children, or to find out what happened in myaafz®. So, it was my neighbours who
told me my child had been raped. It really irrithtee. But | took my time to comprehend
what had happened.

When | asked the child what happened to her, stiendi tell me the truth. Hadija is
fearful because | am harsh. So, she found it latdlk me the truth. So, | became harsh
and | took a knife and threatened her. | told hehe does tell me the truth, | would Kkill
her. | asked her to tell me the truth about whaupleaed to her. After prodding her, she
told me what had happened to her. | decided toheakéo hospital in Nairobi. | borrowed
Kshs1, 000 from my friends to take her to Nairomén’s Hospital. When we reached
the hospital, she was counselled and treated. Tdweyd that she was raped. So, after
that, | made numerous trips from Nairobi to Mactskthe report was given to me and |
took it to Machakos Police Station. At the statittrey gave me a P3 form to fill. | went
back to Nairobi, so that they could give me thelbsek, so that | could sue perpetrators.
| was attending the courts frequently and it becarpensive for me.

So, as the case was proceeding on, | decided tahaskeighbour why he raped my
daughter. | told him if he wanted a woman, he wddde approached me because | am a
single mother instead of raping my daughter. Hst kept quiet. Later on, his wife
wanted to hit me with a big stone. But | locked sif/snside my house. She really
abused me. She was expectant. There was no wayd fight or quarrel with her. She
refuted the fact that her husband would have rapgddaughter because she really
satisfies him sexually.

So, | decided to wait for the court to give my dateg justice. We made several trips to
the court seeking for justice. As the case wasgoim my daughter fell sick. She was
hospitalized. After a few days, she went into a sc@nShe was unconscious. She could
scream. Teachers were surprised and ask me whéatapaening to her. | told them she
was okay, but she was not going to school.
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Her condition deteriorated to the extent that sbeldcc not eat or even talk. So, that is
something that really surprised us. | really gapssed. There are so many rape cases
here in Machakos. As a victim of that case, pegpléo court. However, in most cases,
these cases turn against the accusers. My childatidet any justice in court of law. So,

I am pleading with the Commissioners to assistatgugtice. | do not know if it is only
here in Machakos where people are afraid of pugsjustice. A lot of injustice is done
on them, but they are afraid of following up theases. My child was sick. She could not
walk, talk or do anything on her own. | really gairprised. Later on, | learnt that
somebody did something to my daughter that is wig/ was not able to go and give
evidence against the person who raped her.

After she recovered, | went to court carrying hernoy back. It was really difficult for
me. As | said, | am a single parent. | separatdtl wiy husband long time ago. It was
really hell to me. If | wanted to go to court, dr€ed me to go to my neighbours to give
me bus fair or to hire a tuktuk to take my daugttecourt. This is an act that is really
painful. I did not have anybody who could help rA&er the mentioning of the case, |
would carry her back home. It is very sad thathatend of the day, everything turned
against me. The magistrate said there was no enexigance to sustain the case. It was
thrown out and everybody turn against me. | wongley some of us are oppressed by
the very institutions we thought could protect us.

So, | just left it to the Almighty God. | did notaifae any strength. | could not manage to
take this case to a high court. The man boastddhkee is nothing | would have done
because | did not have money. He abused me, mgtiduiet.

There are a lot of rape cases in Machakos Towavé ltome here on behalf of Machakos
women. | want women who have undergone similautations and come forward and
seek justice from this Commission. My daughter leiame with a lot of pains. My child
could not stay in class for two weeks. She had aflbackaches. She was examined and
there was no sign of any disease. It is very péaiofua parent to see her daughter suffer
as a result of being raped. | really plead with ,y8ommissioners, that the law should
take its own course.

It is a pity that neighbours rape daughters ofrtimgighbours and fathers rape their
daughters. | know ladies are afraid of testifyirgy lado because they are afraid of
repercussions. What we fear here in Machakostisrafi. | plead those women to come
forth the way | have done. This is very painful esipnce. Today, the person who raped
my child has his wife and is leaving peacefully. ks his children. His daughter has
peace. | do not know if my child would grow up ® tmarried. | do not know if my child
would ever give birth. It is painful.

Commissioners, | really plead with you that the Ewould take its own course. When we

got to the courts, we are oppressed. | plead W#hltJRC to give us chance to be listened
to. People who are weak like us should be protected
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Thank you, Commissioners.

Mr. Patrick Njue: Mama Habiba Ibrahim, | would start by expressingempathies for
the agony that you and your daughter have gonedhro

Ms. Habiba Ibrahim: | thank God because my daughter told me that | Ishiake her
away from Machakos. | took her to my sister in Hdf. In Kajiado, she was counselled

properly.

So, when she came back to Machakos, she was &dtwered. As we talk today, she is
in Mombasa. She is a saloonist. She is really wagrkiard to make ends meet.

Mr. Patrick Njue: Thank God for that. Save for your daughter, do lgaue any other
children?

Ms. Habiba Ibrahim: Yes, | have grown up girls. | have another one geurthan
Hadija, but still I fear for her because bad peaple always there. There are so many
rampant cases of rape. If you go to Children’s Depant, you will understand what |
am saying. There is no help that is forthcoming.

Mr. Patrick Njue: Do we have NGOs or such liked minded organizatithat are
working with women like you in the area of protegtichildren and their rights that you
could have even, perhaps, contacted and workedfariyour case?

Ms. Habiba Ibrahim: We have the Children’s Department here in MachaBos.even
if we take the case there, by the end of the daydavnot get any help.

Mr. Patrick Njue: | know that you have some documents with you. | denf these are
documents are relating to this very case. Are tteguments that you are willing to share
with us?

Ms. Habiba Ibrahim: Yes, | have documents from Nairobi Women’s Hospitalso
have documents from the court. | also have alsesdocuments from the lawyer. | plead
also that some action be taken against this lawyemvrote something that is very bad to
me, something that cannot help me.

Mr. Patrick Njue: Are you willing to share these documents with us?

Ms. Habiba Ibrahim: Yes, | am willing to give out these documents.

Mr. Patrick Njue: We will make copies for our records. We will retuback the
originals to you. For the record, Presiding Chilese are just bonds to court and a letter
from the advocate. They are also treatment notes the Nairobi Women Hospital. This
could be formally admitted to the records of ther@assion.

The Presiding Chair (Commissioner Chawatama): Admitted as prayed.
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Mr. Patrick Njue: Mama Habiba Ibrahim, you said such cases are rampainis town.

You have come out on behalf of many women who cbeldacing similar incidences. |
identify you as a strong woman. | commend you ffiat.t| ask that your being that voice
for the women. Encourage them to come out, joirdeamth them to fight this and many
other vices that affect our women and children.antwto say most importantly, even
tomorrow we have a women’s forum, and | encourage you and other women attend
to share more. Thank you coming; our Commissiooansseek clarifications from you.

The Presiding Chair (Commissioner Chawatama): Thank you very much Fariag
what your daughter went through with us. | would @ mmissioner Wanjala, if she has
any question.

The Acting Chair (Commissioner Namachanja): Thank you so much,rsiéébiba for
being strong to come and share, what happeneditodgughter. | would like you to help
this Commission by coming up with practical recomdegions, on what needs to be
done to ensure that justice prevails in such sdnat You have said so many times that
you did not get any help. What kind of help, diduyfeel that you were supposed to be
getting at that time and you did not get?

Ms. Habiba Ibrahim: As | said, | am a single parent. | was not abledwotinue with the
case. But the law ought to have taken its coursause there are so many women at the
grassroots level who have suffered just like mygiaer. When they go to court, they
cannot raise money to help them continue with tdses.

Many ladies at the grassroots level believe inhdtaft. If you believe in Aimighty God,
nothing will affect you. Today, | am here and | bBareally seen that my issues will be
addressed. | am God fearing, but | also believeetieewitcraft. If you come forth, and
speak for yourself, just believe in God, and Hé deffend you.

Women should not be afraid of speaking the trukndw people in Machakos believe in
witchcraft. | do not fear witchcraft. If at all €ared witchcraft, | will not be here today. |
urge women not to fear witchcraft. They should énediin God and they should be frank
with themselves. They should come forth and be $ioaed be open to this Commission.
That is what | wish to tell women, especially segarents.

The Acting Chair (Commissioner Namachanja): You also said that ycase was
thrown out of court because of lack of evidence #rat there was no witness. What
about the lady who informed you? Did she not coonestify in court?

Ms. Habiba I brahim: She did not come because her husband was emplgytbeé Bame
people | was accusing of raping my daughter. Thexe one lady who was supposed to
come and testify, but she was transferred to Hahee was very good. She was supposed
to be my witness, but she was transferred.
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The Acting Chair (Commissioner Namachanja): You did not have anynsi@ getting
her from Hola.

Ms. Habiba Ibrahim: No, | could not get her because | did not know Hppadly where
she was staying in Hola. | was told that she weaicthat if she involved herself in this
case, her husband would be dismissed. There wasisegirl or maid who heard my
daughter scream as she was being raped. She whs ty witness, but she was
dismissed by her employer because she would haealssl the truth. So, I did not have
any witness.

The Acting Chair (Commissioner Namachanja): Thank you Mama Halbiube sana
dada yangu.

The Presiding Chair (Commissioner Chawatama): | have a few questiorassk. One
of the things that we, as a Commission, will dtoisear from institutions. We will start
with judiciary. We will also hear from the police.

My questions are directed at the way you were @écedly both the police from the time
you reported as well as the judiciary. Could yowarshwith the Commission your
experience with the police when you reported tloedent of the defilement?

Ms. Habiba Ibrahim: There was no help forthcoming from the police. dtjgot good
counselling from the hospital. The police officdrslped me, but later on, | did not
succeed.

The Presiding Chair (Commissioner Namachanja): Did you feel comfortalhen you
were making the report of the defilement to theqad

Ms. Habiba lbrahim: Yes. | was comfortable.

The Presiding Chair (Commissioner Namachanja): Did they get the statérinem you
or your daughter?

Ms. Habiba Ibrahim: | am the one who recorded the statement, becausganghter is

The Presiding Chair (Commissioner Chawatama): Did the policemen geestants
from any of the witnesses? You talked of a womaw tdhd you about the incident who
was transferred to Hola. You also talked of a hayidevho heard your daughter scream.
Did the police take any statement from them?

Ms. Habiba: There was no one who recorded his statement, orstaéement as a
witness. This is because the maid was dismissedh@ndtoman was transferred to Hola.

The Presiding Chair (Commissioner Chawatama): So, when you went to tcthe

police did not bring any witness to court? What tthie police say to the magistrate or the
judge in as far the witnesses were concerned?
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Ms. Habiba Ibrahim: What surprised me was that | took my daughter tardda
Women'’s Hospital. When the case was going on, thex® no doctor from that hospital
who came to give a report. The report was giversdiyebody from Machakos General
Hospital.

The Presiding Chair (Commissioner Chawatama): In what ways did you fimel court
unhelpful?

Ms. Habiba Ibrahim: | did not get a doctor as a witness from the Naindlmmen
Hospital.

The Presiding Chair (Commissioner Chawatama): There is a provisionllinaavs in
Commonwealth countries because it is recognizednibiaeverybody can afford to come
to court and pay the fees that are required. Swetls a provision for poor people to be
assisted, especially in a case like this where as wa criminal matter and it is the
Government of the Republic of Kenya, who were hirigghis case against the person
who was alleged to have defiled your daughter. hdbunderstand why you had to go
through all those problems.

We thank you for your testimony because it willhek understand how the players in
the criminal justice system are carrying out tiveark and how ordinary citizens in this
land can access justice because justice is suppodefor all. Justice is not for the rich
only but for all people. We thank you so much. @eport will be richer because you
have contributed to it. We are also grateful esglgciCommissioner Namachanja and
myself because being women, we are happy that g@alzde to speak freely in a public
place so that the men may understand some of takeobes that we go through as
women and mothers and that it is wrong for a maa should have taken on the role of a
father to have defiled your daughter and yet it matsyour daughter’s fault or your fault.
It was the man who chose to defile your daughteckvivas totally wrong. We thank you
once more and we formally invite you to the womanseting tomorrow where we will
share in depth and assist other women who havedfdinemselves in similar
circumstances.

Leader of Evidence, please stand down the witned<sall the next one.

Mr. Patrick Njue: Commissioners, our next witness is here and readyrésent his
testimony.

The Presiding Chair (Commissioner Chawatama): | think you need to dsliwho the
person is and what his role in preparation of tleenm was because depending on his role
we will decide whether his role is to just presia@ memo to us or whether we will allow
him to speak over the memao.

Mr. Patrick Njue: From the copy of the memo that he has just giveméo | can see
that he is one of the editors or writers of the memmdum. He is called Dennis Kiseli. |
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believe that he is well versed with the matterthinmemorandum and he can ably make
a presentation.

The Presiding Chair (Commissioner Chawatama): The memo comes frorelthes but
is his position in the council of elders?

Mr. Patrick Njue: He is the coordinator.

The Presiding Chair (Commissioner Chawatama): We will proceed in thesnner. In
the absence of Dennis Kiseli who was listed to &ardh this morning, we will hear the
coordinator but also bear in mind that the firstness also spoke on the challenges faced
by the Akamba people. | do not know if we could #sik withness to maybe fill in the
gaps. | do not know if he was present when thé $pesaker presented. If he is able to, let
him just fill in the gaps.

Mr. Patrick Njue: Unfortunately, he may not have been there. Heviadked in a few
minutes ago but | will guide him on the issues ssmmmendations.

(Mr. Sanley Mulinge took the oath)
Good afternoon, Mr. Mulinge?
Mr. Stanley Mulinge: Good afternoon.

Mr. Patrick Njue: Kindly, for the record once again tell us your nanvbere you come
from and what you do for a living.

Mr. Stanley Mulinge: My name is Mr. Stanley Mulinge Kaleli. | am a retl social
development assistant. | have been working heMachakos for 25 years and now | am
retired and at home. At the moment, | am the coatdir of the council of elders of
Thome. We call them Tumewathome.

Mr. Patrick Njue: You are also flanked by a lady this morning. Maymei could
introduce her to us.

Mr. Stanley Mulinge: Her name is Jacinta Gechahara from Yatta Distnict | am from
Masinga. | am the coordinator of Masinga and Ya#ae is the District Treasurer of
Yatta.

Mr. Patrick Njue: You are supposed to be accompanied by Mr. DenrgslKiCould
you tell us where he is this morning?

Mr. Stanley Mulinge: | was to come with him but he is not feeling wélam from his
home in Masinga and he told that since he is redirfg well, he cannot come.
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Mr. Patrick Njue: When you go back, take back messages of quick eegde him.
Now on the presentation that he was supposed te ek morning regarding the issues
that affect your community in this county. In themmrandum that you have brought us,
there are issues that touch on education, couldtgibus how that has been affected in
this county?

Mr. Stanley Mulinge: We have schools which are very old like Kabaa, falp, Esuni
and Kiteta. We want these schools to be upgradetthetothey can be like Maseno or
Mang'u. | do not mean that they are bad but th&ndards are low contrary to our
expectations.

Mr. Patrick Njue: What about water? You have listed in your memorandhat water
is a big problem in this community.

Mr. Stanley Mulinge: We have so many rivers in Ukambani like River Athi during
the drought in Yatta and Masinga we just see waiténe river but we cannot use it. We
would like the rivers to be used effectively sotthe can get water. The Government
should construct big dams so that the effects ouglnt in Yatta and Masinga are
reduced.

Mr. Patrick Njue: Let us move on to roads.

Mr. Stanley Mulinge: There is no proper infrastructure in Masinga aradter. All the
roads are earth and we do not have tarmacked rédadse were coming along we took a
lot of time because the road is not good. | consenfiMasinga and from there to this
place takes a long time due to the bad state afsto@here is no road that has been
tarmacked in the district. If we could have two thwee tarmacked roads, then
infrastructure would be very good and transportatimuld be very easy. Even in such
meetings, it would be easy for our people to attdmdde would also be enhanced if we
had good infrastructure.

Mr. Patrick Njue: Let us talk about employment.

Mr. Stanley Mulinge: We have many companies here including KenGen wisidh
Masinga Dam but the people in those areas areamsidered during employment. The
people working in those companies come from veryThey are not even considered as
casual labourers. So, we are saying that if passible should also be given an
opportunity so that our residents benefit fromftinés of independence.

Mr. Patrick Njue: What about the issue of land?

Mr. Stanley Mulinge: There is a very big land near KenGen that belongedhe

community but it has now been taken over by KenG¥mw people are squatters in
Kivami, Ndalani and Sabuku. There are many pedpectwho do not have land and yet
there is that big land that belongs to KenGen. pbeple who were evicted from that
place were not compensated. We were promised gviea 20 per cent of the proceeds
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that come from all the projects but up to date \@eehnot received anything. We were
thinking that this Commission should recommend thatalso share in the revenue that
comes from there and the fallow piece of land sthdad given to people or the people
should be compensated.

Mr. Patrick Njue: | also note that there are some historical injestimentioned here.
Could you quickly take us through some of the his& injustices that occurred here?

Mr. Stanley Mulinge: Thank you very much. We are saying that the boueslahat
were in Ukambani have been changed. For examplendnbogo Teachers College
used to be Ukambani but we no longer have it. T(ienbaries were changed from the
side of Thika. The other places were taken by Kianithika and Nairobi. When you go
to history you will realize that Embakasi was indokbani but it is now in Nairobi. We
are requesting that the original borders shoultebestated and if there is a problem then
we should be told. We have lost a lot of chunkgpietes of land and that people are
landless. The revenue that used to be collected tsecome to Machakos County
Council but now it goes to Kiambu, Murang’a andkehiSo, we are saying that if there
is a problem then we should be told because wesgesiour land being curved away and
we are not told what is happening.

So, we are seeking redress over that.

Mr. Patrick Njue: How is the issue of oathing of 1963 of conceriydar people? Tell
us what it was all about.

Mr. Stanley Mulinge: | was not there when this report was being writtdout the
oathing incident. | wanted Mr. Kiseli to tell uswdhe oathing is affecting the people.
So, | cannot talk about because | do not understgmdperty and | did not compile this
report especially on the part of oathing. Maybeeotheople from Ukambani could give
you information about it.

Mr. Patrick Njue: Looking at the recommendations, other than whathave given, are
there any other recommendations that you would WasitCommission to take on board?

Mr. Stanley Mulinge: | wish to request that if possible land rates #hde reduced and
the revenue given back to us the way it used toAewant our schools to be upgraded
to the level of Mang’u and Maseno so that they bezaational schools. We also want to
urge that if there is any project being carried mubur area the residents should be
considered for employment so that they also benHfiat is why we said that we expect
this Commission to recommend justice to all.

Mr. Patrick Njue: Mr. Mulinge, we now have devolved funds from thev&rnment like
the Constituencies Development Fund (CDF) and rmabshe problems that you have
raised including schools development, roads anémngvelopment have these funds not
been of any use?
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Mr. Stanley Mulinge: We are very happy because since the CDF came s@pols
have been constructed. Masinge Boys is really pssgng but it has not reached the
standards of Mang’'u or Maseno Schools. It is oelyently that Masinga came up. There
is another one that is still not developed. | carsay that money is misappropriated but
we do not know how it was utilized. We want theesidschools that we have should be
upgraded to be at par with other national schaolsanya.

Mr. Patrick Njue: Now we are expecting the County Governments, vanat your
expectations? Do you see a bright future for thggan?

Mr. Stanley Mulinge: We have organized ourselves from the grassrootiset@County
level and we have our elders there who will be tatg how our money will be utilized.
Initially, we did not get that opportunity but nome have structures. All the money that
is meant for the public will be used as per thepla

Mr. Patrick Njue: Thank you, Mr. Mulinge. Thank you for coming tovei your
testimony and we ask you to take a message of gecdvery to your friend.

ThePresiding Chair (Commissioner Chawatama): Thank you Leader of &wé.
Commissioner Major General Farah, do you have gresfor this witness?

Commissioner Farah: My question is about the boundaries. You are dlagnall the
way up to Kiambu and Nairobi?

Mr. Stanley Mulinge: Yes.
Commissioner Farah: Do you think that is feasible?

Mr. Stanley Mulinge: If possible, the revenue that was meant for tlasgshould come
back. A place like Kilimambogo was in Ukambaniitlfs not possible, it is fine with us
but somebody should tell us what part we are gtorglay regarding those areas.

Commissioner Farah: That is the only question | had. All the other cems are
genuine and we have taken note.

The Acting Chair (Commissioner Namachanjadytizee Mulinge, in your view, why do
you think since Independence Masinga and Yattaotibhhv@ave even one tarmacked road?

Mr. Stanley Mulinge: | come from Yatta and there is only one main rteat goes to
Garissa and the other goes to Matuu, Yatta andri#hi. | am a resident of that area and
| have been working for community development s&nbw the terrain very well.
Connecting from Masinga to Githini is a problem dese there is a river there. So, the
only route to Githini is via Embu or Thika. If war get one road that connects Matuu,
Githandini and Masinga Dam it would be good. Wednhaeroad to Masinga Dam. If
infrastructure was good transport would be easy.
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The Acting Chair (Commissioner Namachanja): Are there any reasdnsup to now
the two areas do not have one tarmacked road? 1 year own opinion as a leader.
What do you attribute this to?

Mr. Stanley Mulinge: We have proposed several times for example thd foem
Kivandini to Masinga Dam, the one from Kithimani-abhakos-Makutano and to Kitui. |
heard that promise when | was young but | do nawkrvhat is happening. We have
written a number of proposals and in the meetingweee promised that something will
be done but up to now nothing has happened.

The Presiding Chair (Commissioner Chawatama): Thank you. From youtinesy,
there are hardships that your community faces. ae talked about education, water,
roads, employment and land issues. You have alsipged us with recommendations
for which we are very grateful. We thank you veryain for taking time to appear before
us and to have taken the place of Dennis who i$emting well.

Leader of Evidence let the witness step down alldreanext one.
(Mr. Lawrence Mbithi took the oath)

Mr. Patrick Njue: Good afternoon sir. For clarity of records, pletseus your name,
where you come from and what you do for a living.

Mr. Lawrence Musangi Mbithi: My name is Lawrence Musangi Mbithi. | come from
Ol Donyo Sabuk and | am a businessman.

Mr. Patrick Njue: Mr. Mbithi, you have a lady beside you, could yotroduce her to us
before we proceed?

Mr. Lawrence Musangi Mbithi: This is my wife. We wedded in 1995.

Mr. Patrick Njue: Mr. Mbithi, you are seated with us this afterndonshare with us
what you went through in the hands of police ofice 1997 according to the statement
that | have. Do you confirm that to be the case?

Mr. Lawrence Musangi Mbithi: Yes, that is the truth. In 1997 police officersneato
our home and said that they wanted to take me tot.cbhey were six police officers.
They said that my step father was going to givenmyebirth right in the court. They got
hold of me and took me to Kamburu Police Post. Qag in the wee hours of the
morning when | was in the cells, the one who wasgharge, that is, Senior Serjeant
Mwangangi ordered others to punish me before btikgn to court. | asked them why
they wanted to punish me. | was not meant to agkharg regarding my rights and the
problem between me and my step father. They hafettuhe and took me to Matuu
Police Station. They began beating me. One polifieeo called Marua stepped on my
private parts to finish me so that | could not benmal again. When he was doing that, he
missed my private parts and instead stepped onladgér. | now could not go for short
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call. I became unconscious and when | regainedooaunsness, | found myself in Matuu
Police Station. | felt pain all over my body. Th&i€er Commanding Station (OSC) at
Matuu ordered two police officers to take me to thmspital. One of my legs was
paralyzed due to the torture that | had gone throug

It came to a point where | was unable and | didkmow what to do. | just persevered
and the left foot that was really hurt was bandagbén they took me to the hospital.
They referred me to Kenyatta National Hospital Isat tthe doctor could examine me
properly. After that | was taken back to the polstation. The OCS pitied me and
wanted to release me but because of the grudgesbetmy step-father and me | pleaded
with the OCS to take me to court. | needed a pafdand to develop and to settle my
family because | was married by then. The OCS kelesiened to me and he told me that
he would not release me but he will take me totcdwvas taken to court when | was still
sick and | pleaded with the court to release mdédamd. | was given a free bond worth
Kshs10, 000 and that is when | was able to go éohibspital for treatment. The court
realized that | was tortured so it gave me a freedband that is when | got an
opportunity to go to Kenyatta National Hospital K&ogy Clinic. | was operated on
because | was not able to urinate. They insertadddder that enabled me to urinate and |
still have it on me up to now. | did not have enougoney for the operation so that |
could be normal.

| appeal to this Commission that, if it is possjheak people like me who were tortured
and could not afford treatment should be helpesahaged to win the case that | was
being accused of because | was innocent and the maased me. They charged me
with creating disturbance in a disorderly mannet when we were in court, the truth did
not come out. There was not enough evidence tongirdown so the court released me
under Section 215 because there was no evideas&el the court if it was right for me
to be injured but God helped me. The judge toldiango and take the court proceedings
and judgment and look for a counsel who could watthe Attorney-General. | went and
did that in 1999 and began with a lawyer from Entbe.delayed and when | saw that he
was delaying, | took the case from Embu to Naiaokd sought another lawyer who could
help me. | did not get any lawyer who was capableetping me quickly so | withdrew it
from Njagi and Company in 2000 and approached Rulibathia and Company who
took up my case.

The case has been in court since then and notlaisdnéppened. In 2004, | gave out my
testimony and | have been in court since then amedyetime | go to court | am told that
the court cannot continue with the case. It is pastd and sometimes it is heard only
once in a year. Sometimes | get a different lavggah time | go to court and so | bump
from one court to another. | have been living urgtezss and | have one child and up to
date, | have never gotten another child. | was genbeven before God who created me
and the police officers destroyed my life and nowahnot even get children. | am still
sick and ailing to date yet those police officenes still in their jobs.

| recommend that people like me should be helpetheyCommission so that | can also
have peace knowing that the law has taken its ecagginst the perpetrators. There are
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very many people whose rights have been violatedhbypolice officers and | would
recommend to this Commission to see what can be tlorthe victims because these
people are poor and weak. This will enable thesplpeto resume their normal lives. |
cannot go for an operation because | am not aldetlza case has taken many years in
court and nobody is giving a verdict.

My life has been destroyed and the only person edres for me is my wife and it has
been very hard on her. It is hard for a man not/éok because of being disabled. | was
disabled by a police officer because he had a crivatead of investigating the case that
is before them, the police officers just think ttregy should be given bribes.

I recommend to this Commission to find a way ofpired all those victims whose rights

were violated and who were tortured by the statbas still languishing in poverty. The

Government should take responsibility so that thmseple can enjoy their rights. | also

pray that police officers should make sure thatigass done when they arrest people by
investigating the case before taking them to tHks.cEhere are very many people who
are arrested for no reason because the police dolhmv the procedures of arresting

people and taking them to custody.

During Moi’s regime, bribes used to be given out #ims made this practice to continue
up to today because someone could be killed bea#usg bribe. | recommend that the
Commission should ensure that justice is done.n# & accused, the accused person
should be investigated before being arrested. ishat | have to say.

Mr. Patrick Njue: Thank you Mr. Mbithi. | start by expressing my mathies for the
pain and suffering you have undergone during tlkearwith the police officers. That is
pain which is evidently shared by your wife todapu have talked about the date being
28" in 1997. What month was that for the record? Yayithat the reason why they took
you was because there was supposedly a grudgedseywea and your step-father.

Mr. Lawrence Musangi Mbithi: Yes. The problem that led to my arrest was thatrwh

my mother got married to this man, he did not like as a child. He felt that | was not
his biological son and there were many problemsvéeh me and the gentleman. He
used to punish me when my mother was not therer@mwny mother died in 1993, he
chased me away and said that | am not his chiltkdire did not give birth to me. That is
how the tug of war between me and this gentlemearest.

In my ID, | am called Lawrence Musangi Mbithi anduyare John Mbithi Mtwewa so |
asked him who my father was and why he was dentiag| was his child when my
mother was no longer there. | told him that | da kwow who will show me my real
father whom he was telling me to go to and he g&tihe will take me to court and show
me my dad. | told him that that is my right becatismegovernment is there to protect me
and | have an ID. | just accepted because my matfasrnot there and | was the first
born in the family and he started oppressing maurs he did not give birth to me. So, |
really had problems getting satisfaction and livimagmally like any other child. It forced
me to accept that he should go and sue me in emdrthe court should decide if | am
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really his child so that justice should prevailmbved out of his home and | am now
living in Donyo Sabuk because | was searching fgreal dad. | thought it wise to go to
my maternal grandmother who showed me my real fathe2004. | went to my
biological father and told him what had transpieed he accepted me and told me to stay
and live like his child and | am still living therkereally strained a lot before | finally met
my father and | would recommend that when thos&mm who were born out of
wedlock have problems with their step-father opstether...This Commission should
ensure that justice is done to all children becauskild is a child be it biological or not.

It is not right that when one parent is no londeeré, then the child is segregated. |
would request this Commission to try and look atrilghts of the weak

Mr. Patrick Njue: The point at which the police officers were a#tsag you, were they
talking to you as they assaulted you?

Mr. Lawrence Musangi Mbithi: They told me that | was just being disciplinedvds
handcuffed from behind and they landed on me witkskand beat me everywhere
especially on the reproductive organs. They shaootchave handcuffed me from behind
and beat me. They should have taken me to couth®judge to decide. These police
officers do not really follow the law and they \até human rights.

Mr. Patrick Njue: | wonder when was the last time you spoke to Baidinuthia the
advocate who was handling the case on your behalf.

Mr. Lawrence Musangi Mbithi: | was with him in March this year at the High Cour
Chamber No. 12. When we went to that chamber, #lse was postponed and the doctor
was supposed to come and give him a report aboutealgh status.

When | followed him to ask, he told me that becauseed the State, it has to move
slowly. He told me that he will make it to move tlrsbecause of my health and | told
him that justice delayed is justice denied. Hd tok that if | see that he is not working
well on my case, then he can get another lawyemfrand he demanded Kshs30, 000
from me. Taking the case from him meant that | weapay him Kshs30, 000 and | did
not have the money so | just agreed because | paoraperson. | just decided to leave
the case with him. | believe that God will help ared God performed a miracle when
this Commission came and | was invited to appeforbat so that a child out of wedlock
will be given his right.

Mr. Patrick Njue: | was asking because | wanted to know of the hesring date but
since we have the case number | can notify yolhefgdrogress. You had previously
submitted some documents to us which basicallyrereharge sheet and the proceedings
of the criminal case, letters from Rumba Kinutméorming you of the various hearing
dates and even the medical report. Would you wishave these documents formally
admitted to the records of this Commission?

Mr. Lawrence Musangi Mbithi: Those are the documents and there are still nikee |
the court proceedings of the same case and thengiatgof that case. | did not take them
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from the advocate. After the first case in 1997 amén my dad saw that | was given a
chance to continue, he brought in another case famuary to March, 2008. My father
brought another case so that he could oppress maube he really hated me as a
stepchild. There are more documents that | carghiarthis Commission if it allows me.

Mr. Patrick Njue: That you can always do. Indeed, we can accesgdbements at any
given time. Presiding Chair, we pray that the sliduments be so admitted.

The Presiding Chair (Commissioner Chawatama): All documents are adhiths
prayed.

Mr. Patrick Njue: Lastly, you have said that there is still need fisture medical
operation.

Mr. Lawrence Musangi Mbithi: | still do need an operation.
Mr. Patrick Njue: What is the catheter that you are using at thenemd?

Mr. Lawrence Musangi Mbithi: | heard the doctor saying that he will perform an
operation and that is why | was given a cathetehofe was pierced in my stomach
where a catheter was inserted so that | can relaase because | cannot urinate
normally because | was injured when they steppehen

Mr. Patrick Njue: Thank you, Mr. Musangi. The Commissioners wilhwnask you
further questions for clarification.

The Presiding Chair (Commissioner Chawatama): Thank you very much yiour
testimony. Your testimony is very clear. | person&lt as if | was sitting back in my
court room and listening to a witness. It is predtsaight forward and the only thing |
would like to understand is where does the blamédli the delay in having your matter
disposed of?

Mr. Lawrence Musangi Mbithi: | wonder if the case will end when | am alreadpdle

because it has taken a lot of time and | am suiferThe Government officers who
injured me are normal right now, they are eatind #rey are doing their duties. | was
paralyzed and | am just staying in the house bikgn care of by my wife. Why should
it not be speeded up so that | can go for an ojp@raihis Commission should guide the
Government or recommend to the Government on whahould do because the
Government should take care of me so that my healthnormalize. That is why | am
saying that the problem is the delay of that caskitais not good.

The Presiding Chair (Commissioner Chawatama): We will study the docutsi¢hat
you have submitted to us and we will make the gmeite recommendations and if there
is a way that we can intervene early enough andefare able to engage certain
officers... We will try to see if we can quicken thecess. We have had instances where
we have partnered with other organizations and wlepassibly look at whether or not
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we are able to facilitate your being medically atted to. There are some things that we
can do in the short-term while others are long-te8m we will look at your issue and see
at what stage we can resolve it and you shall fmrred accordingly. Thank you very
much for taking time. Where the institution of mage is strong, those are the kind of
countries where lives of their citizens is alsodead where children...

(Technical hitch)

...person that she is for the patience and love shat has exercised and today we
acknowledge that she is a hero. We wish you wellaa wish your marriage well. We
thank you very much.

Mr. Lawrence Musangi Mbithi: Thank you very much. | also appreciate.

Mr. Patrick Njue: The Presiding Chair and Commissioners, next we Wgithess No.6
on our hearing list.

The Presiding Chair (Commissioner Chawatama): Could we just be infarrhew
many more witnesses we have present.

Mr. Patrick Njue: It is only the witness who has just taken thedta

The Presiding Chair (Commissioner Chawatama): Please go ahead andr shea
witness.

(Mr. Dismus Kaviti took the oath)

Mr. Patrick Njue: Good afternoon Sir! Please tell us your namegreavtyou come from
and what you do for a living.

Mr. Dismus Kaviti: My name is Dismus Nzioki Kaviti. | was born in UmaVillage,
Masii Location in Mwala District but currently, hain Donyo Sabuk selling clothes. |
am a prophet of God and | am sent by Him to diffecdhurches, pastors and bishops.

Mr. Patrick Njue: Having recorded a statement with this Commissiomismissal from
employment; having been a constable serving irptiiee force, maybe you can take us
through the circumstances that led to your disrhisBafore telling your story, | will ask
that you do it slowly so that we can get the tratish in English.

Mr. Dismus Kaviti: It was on Tuesday, #3Viay 2003 when | was working in the police
with a team called “standby”. At around 8.30, weravéenformed that four bags of
pineapples have been found at the AIC gate. Ivigft another police constable called
“Japheth Mutisya” to that place and we found ther fioags. While we were looking for
mkokoteni so that we could load those pineapples, threelpemgme. They were two
females called Nancy Mutua and Jane Wairimu ancha aalled Alexander Muthama.
They told us that the three sacks of pineapples weeirs so Nancy Mutua started
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threatening us and | told Constable Mutisya to gt take bonds because | knew that the
case would take long. He went and | was left aloheent one member of the public to
go to the police station and call for reinforcemand bring ankokoteni so that we could
load the pineapples. The Good Samaritan went t@atiee station and told the officer
who was on duty that | had sent him. He was gilenntkokoteni and he came with
Constable James Ngunyi. When he came, he foundvtimean still abusing me and
saying that even if | took her to prison, she waubd sleep there because she would bribe
the officers. She also said that she would make that | was transferred and if not, she
would make sure that | was fired from my job.

We put the four sacks in tmakokoteni with Constable James Ngunyi and we arrested the
three people; two females and one male. We wefht thiiégm to the police station and at
the station we found a police constable called $anMautia on duty. He booked the
suspects in the Occurrence Book No.6 df &8y, 2003 at around 0900 hours and wrote
that police constables Dismus Kaviti - N0.53319nda Ngunyi - N0.52929 and James
Ngunyi had arrested them. It was recorded thatotle took two female suspects namely,
Nancy Mutua and Jane Wairimu and one male susgesbAder Muthama and charged
them for being in possession of farm produce; Bagks of pineapples. They were put in
the cell and the four sacks of pineapples werentaiehe store as exhibits. The entry was
signed by Mautia.

| was to report for duty at 3 pm and it is writteere that Dismus Kaviti was to take over
duty from PC, Mautia, while five prisoners were chelThe prisoner's property reads,
“Cash Kshs350” and | have signed where | havelmientry. At 4 pm, the OCS came in
and | told him that we had arrested two women and man with four sacks of
pineapples from Del Monte. | told him how the wonsaid that she would not sleep in
the cells and that she would make sure that | wassterred and if she failed, then she
would make sure that | was fired. He sneered aamaeif you look at the OB of #3May
2003, at around 1800 hours, | was working at tipe@nteoffice when one police officer
called Constable Busienei came with Mbai. That tadsle asked for the keys to the cell
where the prisoners were held and said that the d@Sasked that | give him the keys.
He was told by the OCS to remove the female froencill and take her to the house so
that she could give him money and he frees her.n\jloel look at the OB of 28May
2003, you will see that it is written that prisomevere released under the instructions of
OCS, Inspector Stanley Nyaga. The PC Businei rettase prisoner namely Nancy
Mutua on cash bail of Kshs1, 500. She left themtavithout any complaint. This entry
was sent by Busienei and it is true in the occuredmook. You will see that there is no
place where they are told to go to the police atadir to court. In the occurrence book of
23% May, 2003 at around 2100 hours the prisoners weleased. Prisoners are not
allowed to be released at night and you can seethat the prisoner was released under
the instructions of the OCS Inspector Nyaga and tMaand it said, “release two
prisoners namely Jane Wairimu and Alexander Muthamaash bail of Kshs1,200".
They were told to report to the OCS on™1Mlay without fail. They left without any
complaint while appearing normal. This entry wagned by PC Mautia. Normally, |
would have left the job at around 11.00 pm buteheas a constable called Mwangi who
had not arrived on duty. Leonard Mwangi was booskedentry duty while one prisoner
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was held on custody and you can see that VC Mwhagisigned. My time for leaving
was around 11 pm, so | sensed danger becausethattiney wanted to write that | was
on duty because as a police officer, you have twlhaver the prisoners, money and
weapons to the other person who takes over. Iethexs nothing, then they would not
take over and | saw that there was a game they imgrg to play. Maybe they would
say that | have lost a gun or pistols. So in OB5/£2®03, at around 2100 hours, | took
Mwangi to the cell to look at everything and | gdue the guns. | walked with him to
the yard and | showed him all the exhibits inclgdihe pineapples and the cars that had
accidents and when he was satisfied, | handed éwaid not write the entry duties
because in future, this thing can help many pe@ud they would see what was
happening to the police officers.

Mr. Patrick Njue: We have the documents detailing the events oOfBeand since this
is an ordeal that took place and you know the fags can only speak from the top of
your head. Tell us what happened without necegsaading from the OB since we have
these copies. From the top of your head, tell us gtory. What happened after you were
released?

Mr. Dismus Kaviti: My sacking comes from this OB and this is my m@acument in
my case. This is what will make me to be compeisatenot. | wrote duty hand over to
Mwangi as per order from the OCS Inspector Nyagh wne prisoner in custody. The
others | had arrested in the morning had been gettand it is in OB6, “Being in
possession of four sacks of Del Monte pineapplesame and briefed the OCS of how
one woman namely Nancy Mutua behaved towards me. Sdme prisoners were
released at 1800 hours and others by the OB at 2a0&. He told me that he is the OCS
and | do not have any powers to defy what the O&Sdecided. The same prisoner told
me that they would transfer me or make me to b&eshbut the OCS seems to be on
their side. The officers of this station have w#sed everything concerning the prisoners.
| have also brought members of public who wereetlvenen | arrested the said prisoners.
I have told the OCS the same and | have handed BN Rifle, serial numbers
7500743 with 30 rounds to PC Mwangi who signecharemarks column. | was the one
who made that entry and if you see in the OB Ndoh& following day at about 7.45 am -
the OCS must check the OB - it showed that theostaecord was checked and found
well maintained. He had noted that Police Constdéhilmus Kaviti seemed to have
forgotten his role as a police officer as regaraxigline and he would be charged to
serve as an example to others. He said the he vimidfithe OCS, Kangundo, with the
details and meanwhile Sergeant Kemboi would sdrgeConstable with notification. He
also noted that one prisoner was held in custodly mo complaint and the OCS himself
had signed.

That was one of the charges that made me to bedaclooked at this and saw that this
was a difficult situation. There was no other serofficer that | could complain to

further. 1 went to Machakos and complained to tl&PO about the case and | wrote an
OB in Machakos, OB10/14/65/2003. | then wrote at@ctcurrence Book that | arrived at
Machakos and | waited for the OCPD. | entered i OCPD’s office and told him

everything that had happened, how the prisonerstimaéhtened me and how the OCS
had discharged me. | was employed in 1987 and Isea¢ed for 16 years, so | wanted
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my file to be clean so that | could be promotedahted the OCPD to know the truth and
he told me that he would come to Donyo to look itite problem. | slept in Machakos

and in the morning, | wrote in the Machakos OB #reh | came back to Donyo. When |
came back to Donyo, | wrote in OB9/15/5/2003 at@.Aburs. | wrote that | had returned
and that | had talked to the OCPD and | signedndhiwent badly that day. | heard the
OCS talking on phone saying “Yes, Sir". So | thougjtat he was speaking to the OCPD.
He told me that he would make sure that | was adhrgtold him that | went there to

finish my problems and that | had finished my exameng time ago and that he wanted
to make my file dirty. If it were not for these ebas, | would not have anything bad on
my files. | had served for five years in Moyale and member of public had ever

complained about me, but he told me that | hadetehmarged. At one point, | wanted to
write about my frustrations because | had goneutftomany problems since | left

college in 1987. | was posted in Marsabit and 1889 moved from Marsabit to Moyale.

In 1989, | went to Sabari and in 1990, | was trarred to Laisamis.

The Presiding Chair (Commissioner Chawatama): According to the bitelt twve have
received, what we expected to hear today is onigkae of your dismissal from
employment. From what you have told us so far, lyave laid the foundation or what
we think is the foundation that led to the actidnyour dismissal. We would now like
you to focus on that.

Mr. Dismus Kaviti: | was frustrated and | wrote a letter narratingvhb arrested
prisoners and they were released and how | hasghii my exams yet | had not been
promoted. | also wrote a letter of retirement duéraistrations. On 1§ a journalist with
Taifa Leo Newspaper who lives in Donyo Sabuk called Vict@oho asked me why |
had written a retirement letter. | told him how gresoners whom he had seen had bribed
and they were released. | told him how they saad they would make sure that | was
transferred or fired and how the police officersevimoking for a way to spoil my file.
He asked me where the letter was and | showedhitrnto | did not hide the letter from
him and God had said to me that there was no probieshowing him the letter and that
in future, it would serve as documentary evideridee Taifa Leo Newspaper and the
supporting documents would show the truth.

In July, I was given a notification that | was ajed with using subordinate language. |
was told that it was wrong to speak to journalists] was charged for that also. | signed
the notification, but there was another game theg @oming in and they were looking for
something to make sure that | was fired. | stayethé station throughout and one day, |
was omitted from the duty roster. One is removednfthe duty roster if he is fired or
transferred. | applied for 21 days leave and ofi, 24vrote an entry. | wrote that | had
been omitted from the duty roster. | was calledlecchakos and the police charges were
read. | wrote a letter to the Commissioner of Rotlrough the OCS, OCPD and PPO.

| was told that the Commissioner had rejected rtgrebut | told them that there was no
way he could refuse by word of mouth. When the gbsrstarted, it is as if | was
winning. | asked them questions but they were netvring. My service divisional file

had the order room proceedings. The witnesses&digiving their evidence and it was
now my time to defend myself. The person | had kednalver to PC Mwangi went to his
home for three days because he knew that he wasfang withesses so he was given
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permission to go home. | told them to call my waseo that | could defend myself but |
do not know if they did. | used to work as a repaffice personnel and one day a car
came with typed documents and | was told to sigleloroom proceedings. | told them
that order room proceedings were not over becaussl Inot defended myself. 1 told
them that | would not sign because | had signedtignal document and | feared that
they may forge and write other things. | told thérat | would not sign the typewritten
one, so | did not sign. One Sunday in August, &palfficer called PC Businei came and
told me that | was wanted in the police station.eWwh entered the station, the deputy
OCPD told me that unfortunately, | was not oneh&nh. He gave me a dismissal letter
and told me to sign. | signed and | remember Idcaed even now, | still cry when |
remember. | remembered that | had served for 18syedhout any single previous
conviction and that is 100% clean record and | fiaghed five examinations. | was
supposed to be promoted. | was employed in 1987namd| had nothing. | cried and
prayed to God and | told them that curses woultbfothem because | knew that | was a
servant of God. | went with them to my house andegdem all the police items. My
wife was at work and if she would have been thge, might have fainted. The dismissal
letter dated 29 August, 2003 was written by the PPO called Mr.dol

Things were no longer good for me and | strugglét iife. | started following up on my
money. One time | went to the Treasury in 2007 dibow up on my money and the
Treasury people told me that they had my dupliis#envhich contained my request for
retirement. The police wanted them to pay me WAmP8y asked me why my salary was
stopped before | was fired. My salary was stoppe@d' August 2003 and the dismissal
letter was written on 29August 2003. God is great because this thing cameThey
wrote another letter saying they wanted a formsinisal letter. They gave me the letter
to take to police headquarters. | am using docuangrvidence and it is not me who is
speaking. These are some of the things that makpdlice kill their seniors. Most police
officers cannot speak because they are cowardy.f€aeto be fired just like | was fired.

| will speak because | fear nobody but God becdases the only one who can kill me.
The policemen kill their leaders because of thige lwas not good for me anymore and
in 2004, | lost my child because | did not have mpto take him to hospital. | was in
Nairobi when | was called to come and take my choldhospital and when | arrived |
found that he had died. In 2005 | was called figamrobi and told that another child was
sick and that | should take money so that he cbalthken to hospital. | was given 5000
shillings at the place where | was working and whezached Donyo Sabuk | found that
the child had died. If | had money, | would haveedian ambulance to take my children
to hospital but things did not go well with me. Myfe saw that | was not contributing
any money at home and she started making me s@ffer.could not give me food, she
did not clean my clothes and she did not even wartb sleep together. | cried to God
and asked Him where he was. My wife was unfaitbdume yet there is HIV/AIDS. |
tried talking to her and | asked my people andctingch to counsel her. | did not beat her
or do anything to her but we separated in Noverg2bB@5b. | told her that | would neither
beat her nor pray for curses for her. | told het ihwas not my wish that | was sacked.
After we separated, | started reading the bibletaahd God started coming to me and
speaking to me. My friends, the police and my Vg me but | had one friend Jesus
Christ. He did not run away from me and he gavetmeesupport of the Holy Spirit. In
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February while living alone, | had problems sincg wife had separated and she started
living with a man openly and | felt like killing nsglf.

It is not a must that | be compensated but | waniélk on behalf of those who have been
sacked by the police force and those who have twrtured in other areas of their jobs.
There is corruption in Kenya police, teachers’ agfi and even in hospitals. | urge
Kenyans to stop corruption. My problem was brougibut by corruption but | thank

God because he is protecting me. If | am not corsgienl, God will pay me. | have

finished my testimony and may God help the TIRGs Ththe truth and Genesis 18:21-
22 says that the first judges and magistrates wleosen by God. They were not corrupt
and they were well behaved. If you are a preacymu, should not preach because of
money and if you are a prophet like me, you shawdd prophesy because of money.
Micah 3:11 says they preach the word of God becafisroney and if you have been

chosen to lead people, do not use your money t yteirself. Let God anoint you to be

president (Hosea 8:24). They elect kings and lsadthout my consent and we chose
councillors and MPs without the consent of God.tTeall and may God bless you. | am
fearful of God and | depend on Jesus.

Mr. Patrick Njue: Amen as well Mr. Kaviti for even the words of encagement and
wisdom from the holy book. | will ask you two quesis. As you sit with us today, you
have not been paid your benefits

Mr. Dismus Kaviti: No | have not been paid even one shilling.

Mr. Patrick Njue: There are some documents that you had earlier itteldno this
Commission which is basically what you have bederrmg to, up to and including the
newspapers cuttings that led to your dismissait y®ur wish that these documents be
admitted to the records of this Commission to aqamy your testimony?

Mr. DismusKaviti: Yes.
Mr. Patrick Njue: Presiding Chair, may the documents earlier prodbesadmitted.
ThePresiding Chair (Commissioner Chawatama): Documents admitted aagedr

Mr. Patrick Njue: | have no further questions for you. Our Commissigs may seek
clarifications from you. Thank you for coming.

The Acting Chair (Commissioner Namachanja): Dismus, yours is astaxy that you
went through. Thank you for coming to talk for th@ce of the voiceless. | just have one
guestion; there are police reforms and institutioeBrms taking place according to our
new constitution. Do you have any recommendati@angblice reforms based on your
experience?

Mr. Dismus Kaviti: Yes | have recommendations. People should be pgeamb they
have studied and if they are educated. They shHmilsromoted publicly and not in secret
because there are people who are promoted andlmgcare promoted, they oppress the
people who have a bright future. | would also like new police service being formed to
go around all the police stations, police divisiamsl patrol base and posts every month
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to look at the officers who have been oppressedvamal are thinking of suicide. The
crime branch officers are the most educated palftieers, but they are given jobs like
they are not educated. There is a problem in thieeforce but at least God has seen.

The Presiding Chair (Commissioner Chawatama): Thank you very much yiour
testimony. | would like to ask a question on thegedure that was followed that led to
your dismissal. Were you satisfied that the prooeedthat led to your dismissal were
conducted in a fair manner?

Mr. Dismus Kavita: It is eight years now and | still do not know whywas fired
because somebody should first be warned and latitiave any previous conviction. My
case should have been taken to operation areamsférs. There are people who have
committed crimes in the police and are still wotkinThey should not take me back
because | have God.

The Presiding Chair (Commissioner Chawatama): Were you told of yoghtrio appeal
and if so, why did you not exercise that right?

Mr. Dismus Kavita: | did appeal and the police refused. | used thmdw rights
commission and they appealed and they refused. natihave any other way but through
you, this is the right place to appeal.

The Presiding Chair (Commissioner Chawatama): We would like to thawok yery
much for taking time to come and testify beforeghis afternoon. Indeed, we have heard
issues of unfair or wrongful dismissal in our trisvacross Kenya. You have added you
voice to the many voices that have spoken about tofairly they have been treated.
They have also spoken about the impacts that gmisisals have had on their families
and it is evident that your dismissal has also da@ry negative impact on your family
life. It has led to you and your wife separatingtisere are very serious consequences to
decisions that are made. You also mentioned treedbgour two children and from your
testimony, what you seem to have in mind is thatoifi were employed and you were
able to afford to have your children treated, matyiesy would have been alive today. We
thank you so much for sharing with us your verynfdi experience. We will closely
study your testimony and all the documents that lyave submitted to us and we will
make appropriate recommendations.

Leader of evidence, step down the witness andloalhext witness.
Mr. Patrick Njue: Next we have witness number five.
(Mr. Jonesmus Mwanza Kikuyu took the oath)

Good afternoon Sir! Kindly for the records do omgmin tell us your names, where you
come from and what you do for a living.

Mr. Jonesmus Mwanza Kikuyu: My name is Jonesmus Mwanza Kikuyu. | come from
Wote location, Central Division of Machakos Distrand | am a Kenyan. My source of
livelihood is peasant farming right now.
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Mr. Patrick Njue: Mr. Kikuyu, according to the statement that we hawsdch you
recorded with our officers earlier you are hereshare with us on what you yourself
suffered in the name of detention and torture dytire regime of the former president,
Mr. Moi. We have indeed heard so many accountstaftwappened during that regime
to various people and you are here to share wittvhet particularly happened to you.
Please in making your presentation which you wibl th a slow manner for the
translation to be relayed to the public, pleaselll agk that you begin your presentation
and stick to what happened to you.

Mr. Jonesmus Mwanza Kikuyu: | begin my presentation by saying that | finished
school in 1977 as a university graduate. When | lsaw the people of my constituency
were suffering, | decided to join politics.

After working for one year | joined politics. In 79 just about a year after school, naive
as | was | was nominated as an MP. | was not ndednawas elected. When | was
elected the then KANU Government thought | was @amough to be controlled. They
learnt very soon that | was not the type to succumimediately they started following
me in many different ways. | was harassed by b&hlgwed by the police and special
branch officers. | was not like honorable Membewak like a prisoner. This went on and
then somewhere in Machakos Town when | was sittuiih) KANU people because
everyone was in KANU, | told them what | had dreamt

The dream went up to the icons of power. The dreas that one day people would be
surprised to see Kibaki being the President and nister. When that got to icons of
power...

The Presiding Chair (Commissioner Chawatama): | think to assist oupsupstaff and
to be fair; they work very hard in their translatsoand it is very important for the person
giving their testimony to chose a language andk s$tc¢hat and not have them shift from
one language to another. It is not good for thens hot good for me because | do not
understand Kiswabhili nor is it good for the HANSARTDherefore, the witness will chose
one language and stick to it.

Mr. Jonesmus Mwanza Kikuyu: | will try my best although it is getting confugin
when they are translating. | think | am answerimgnt.

Commissioner Farah: It is okay. What goes into our HANSARD is what yspeak. If
you stick to English, please, do so and we shalttgeHANSARD in English.

Mr. Jonesmus Mwanza Kikuyu: When what | had dreamt reached the office, it was
decided that | be arrested.

Mr. Patrick Njue: Presiding Chair, | was just conferring with theneiss if he could use
Kiswahili because the English translation it is going out to the public and in that way
he would not be confused.

Mr. Jonesmus Mwanza Kikuyu: Okay, | will speak in Kiswahili.
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It was decided that | should be arrested. The perdw was supposed to arrest me was
Assistant Director of the CID at that time. He séig boys to Machakos and they
arrested me. They took me to his office. He toldtha he would charge me with high
class treason. | do not know what it is called isvahili. He threatened me. That night
he blind folded me himself. They then took me acbiairobi. | was taken to an
underground house. They took me to a place where thas a snake and ants. | was told
to accept but | denied. They threatened me andmged saying so but | continued to
deny any wrong doing.

The following day he took me to court in Nairobiwbs charged with treason. | was
remanded without bond. | was taken to Kamiti. Whevas being taken to Kamiti | was
handcuffed and my legs were also tied. There wasl Rover full of GSU Officers with
guns. It was a KANU ploy to show that this perssrvéry dangerous. When we got to
Thika Road we followed the wrong side of the rdadias a hell of confusion. We stayed
at Kamiti waiting for the weekly mentions. They dde come to Kamiti to threaten and
beat me. They said if | refuse to accept the clsatbey would kill me and | would
disappear like the others. He mentioned J.M, Mlan@ others.

They changed the case to sedition. They continog¢drture me. | was almost accepting
the charges of behaving in a manner likely to cdusech of peace. At that time Sokhi
came and told me before | go to the courts my lawyast come. The lawyer was called
Musyoka Anan. He is still practising even now. Theyer told me that even if the

charge did not have evidence | should just agreause if | refused | would just rot there
in prison. | agreed to the charges.

I would like to tell the Commissioners that beféneas arrested there were rumours all
over in Parliament and in Nairobi that | would lrecated. Njonjo came to the office of
the then Clerk of the National Assembly who wadechlLeonard Ngugi and closed the
door while | was inside with Ngugi and Justice Kaga Mulwa. He told them, “Help
your friend if it is possible because we are gdmgdetain him”.

When Njonjo left, Kasanga and Ngugi told me thas tjuy was not joking, “If he said
you should be detained, you shall be detained. Bagen and write and request for a
study leave because you will go in.” Kasanga adVise to apply for study leave for one
year. | did so. It was approved by the Clerk artddk it to the then Speaker of the
National Assembly, Fredrick Mbiti Mati who accepi&ad signed it. One copy was taken
to Parliament and another given to my lawyers. Whesas brought to court | accepted
the charges.

After accepting the charges the then Chief Magistrabdalla Hussein sentenced me for
three months because | was in remand for three mowccording to their thinking, it
was as if they did not know what was happening.yTtiel not know that detaining
someone was paramount to denying someone a chéheag in Parliament. When they
went to the Speaker to announce the seat vacangpbaker told them | had been in for
only three months and they could not declare the sacant. Njonjo forced him to
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announce the seat vacant but the Speaker repltedaad, “Kikuyu is on study leave and
according to the law he is in Parliament so we oaannounce what you want us to”.

I had been in prison for one and a half months.s€hoho know issues of prison know
that after serving two-thirds of your term you ae¢éeased if you did not do something
bad. | began preparing for my release. That is whatish Gautama came and brought
me a petition telling me to sign because they vibeginning petitioning. To me, that did
not appear to be right but | just signed becaudal Inot have an otherwise. When |
reached the two-thirds remission my wife, fatheotmer and relatives came to pick me
up. The Commissioner by the name Mutua said tHzddtbeen said from above that the
remission had been cancelled. | was taken in aghere | took another one month. After
the one month, we were released.

| was supposed to go and campaign again. To m&stvery shocking. | did not expect
it. That was the smallest petition | have ever dsgause it was less than three pages and
it was not with the Chief Justice. The Chief Jwstaid, “Kikuyu you are innocent and
Maneno is innocent, the Government should give gimdl Maneno Kshs75, 000 each but
the seat in Parliament is vacant so you go and aempgain”. | did not have a problem
campaigning because people had just elected me.

(Technical hitch)

During elections, even an agent was not alloweda# just Government officers and the
police. The then Provincial Special Branch Offisdrom | cannot remember the name,
after counting four ballot boxes, when they realifieat | was winning, brought a pistol
into my mouth and said, “I will blow your head affyou say it". They counted and
realized there were no more ballot boxes and yead already won. We stayed and
nobody announced the results. We then saw some ballet boxes being brought
around. After the counting of these boxes Ntherefeated me with six votes. Not all the
boxes were counted but when he was ahead withadesyNthenge was announced the
winner. | remember very well. It was around 2.3M.aThe following day was t2of
December. At around 10.00 a.m. at the stadium there celebrations to install Nthenge
to be the elder of the Kamba. It means that thi ddeeady been arranged; the clothes
and chairs were already there.

| decided that | should leave the arena. | evertdaiching which | had trained in. | said it
was not good to work with those people because tbeyd even finish me. | went into
farming. When Moi was in Kisii he talked about qmerson he termed as a betrayer and
wanted to overthrow him. Later on he announced-alégtion that used to be known as
“Little Njonjo Elections”. | won the by-election. d¥vever, KANU did not leave me
alone. It started following me. When | was takmge errand to campaign for Ngei, in
Matiliku, the areas chief asked me to give him sonomey forharambee. | told him that

| did not agree with thearambee philosophy because most of the money we give out d
not reach the intended people. That reached thel@pabove and they felt that | was one
person who was disagreeing with the philosophy hlaagt built the nation and therefore, |
had to be arrested. When | realized that they wboait to arrest me, | pretended that my
leg had been broken. | told a doctor to bandagdemylIt was then hang in a bed in a
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hospital so that | could plan for the next cour§excion. | thought it wise to stay in

hospital. | had gone to Machakos Nursing Home. ¢ weere for two weeks waiting to

hear how they would continue with the case. | caoteand used a walking stick for two
weeks. Later on | took away the plaster and thegstéed me. However, | had already
known how | was to hire my lawyers. They did natkdor me; | just went to the police

station and the DCIO told me the files were readg we should just go to the courts
immediately. They took me to court. | had arranfggcdond and everything.

Kamunyi was the magistrate then. He later on becanuelge. He gave me a bond. He
said he needed all my title deeds. He was veryhhaesause he was campaigning. | was
to report to the police station at 10.00 a.m. al.@0 p.m. In that bond, it stated clearly
that | was not allowed to speak to more than tpesgple. This was happening yet people
were campaigning. We continued with the case anaris the end | saw the Attorney-
General, Guy Muli, come to our town. During the fiegs the Attorney-General sat
there, and after the verdict was given he tooKiteeand said he was going to appeal.

I would like to tell this Commission that | was Hgaharassed. | had no time to work. |
am a person who went to school and got educatibavé, however, wasted my days. |
have not built the home that | thought | would HuiEven during the time of Mulu

Mutisya, | used to be summoned to kangaroo cowts in Machakos and Nairobi. |

could not even concentrate on my own things.

When we went for the by-elections, everybody wdd that Kikuyu had won. The
headline onThe Sandard Newspaper was, “Kikuyu Beats Former PS Kyalo”.dswat
home and | knew | was already an MP. It howevemedhrough the radio station that
Kyalo was the MP for this area. | have searchedtliat newspaper even from the
Standard Group headquarters but | have not bearessfal. They told me to go to the
Macmillan Library in Nairobi. | have also sent same to check for me at the Parliament
archives because | believe it is still there. Thas direct robbery of a parliamentary seat
by KANU. I did not have money to petition and sontveome and began farming. That
was the end.

Some of these things are so emotional and if laeffem | can cry. | do not think they
are very necessary.

Mr. Patrick Njue: Mr. Kikuyu, | thank you for that presentation whiclas
characterized by certain moments of highs and lowgour life. | guess | will just ask
you a couple of questions to clarify what you saiml perhaps elicit more information
from your statement. | begin by confirming that ygaid you were studying education.
You are a teacher by profession?

Mr. Jonesmus Mwanza Kikuyu: Yes, | am a teacher by profession.

Mr. Patrick Njue: | wonder, in your life in the university, were yawtudent leader?
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Mr. Jonesmus Mwanza Kikuyu: Yes, | was a special member of the Kenyatta
University College.

Mr. Patrick Njue: In your life in detention in Kamiti, it did quitepgear that you were
tortured.

Mr. Jonesmus Mwanza Kikuyu: Yes, Sokhi used to come there at night. He cop&ho
the doors and beat me and tell me, “You accepteojust finish you like that”.

Mr. Patrick Njue: From your statement there is an incident you haterred to in 1992
when you saw certain bodies dumped somewhere?

Mr. Jonesmus Mwanza Kikuyu: After the 1992, here in town the dump site hadpfeo
who had been buried. | went there and saw the bodlieey had been eaten by vultures
and other birds. When | saw them | thought it vicsgo to the DC to inform him. When |
went there | did not find him. To me, it appearethebody was following me because
when | reached the road from the DC’s office, | et then Special Branch Boss from
Machakos District, Mr. Kikara. He was a Kisii. Hekad me, “Where are you coming
from, Kikuyu?” I told him, “I am coming from the D€ office. | wanted to see him”. He
then asked, “Why do you want to see the DC?” | tulth, “There is something bad |
have seen and | want to report it to him”. Thentdld me. “I am the secretary to the
Security Committee. Tell me”. | then told him tHatvould tell the DC personally. He
really harassed me. He told me | had to tell himatwhwas and | did so. After that he
told me that he would investigate and he shouldhear that thing from any other person
and that should be the end of it.

The following day there was heavy movement aroBydthen we had only one Land

Rover. It took people but | do not know to wherbale not spoken this to anybody. The
only time | talked about it is when | was writingyratatement with the officers from the

TJRC. It was traumatizing and | feared for my life.

Mr. Patrick Njue: You had submitted certain newspaper writings detailvhat you
shared with us today. As | peruse through, youateetk if you indeed gave such copies
to our officers.

Is it your wish that, today, these newspaper cgstine formally admitted into the records
of this Commission to accompany your testimony?

Mr. Jonesmus Mwanza Kikuyu: Yes, | do wish that they be taken as further evige

to this Commission. If | get the other one thataswooking for fromrhe Sandard, 1 will
bring it. If I get more evidence, | will bring ibd because it has been a long span of time
and the documents are scattered all over. So, iéVget the ones from the courts, | will
bring them to the Commission.

Mr. Patrick Njue: We encourage you to do so and we appreciate itdaltaPresiding
Chair, | pray that the said documents be formaldiyidted.
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The Presiding Chair (Commissioner Chawatama): The documents are adimate
prayed.

Mr. Patrick Njue: | wonder, do you have any political ambitions todilr. Mwanza
Kikuyu?

Mr. Jonesmus Mwanza Kikuyu: Yes. In the year 2012, | will again contest foe th
parliamentary seat.

Mr. Patrick Njue: We wish you the best. My very last question; ihdd a question, but
rather to make a comment in terms of expectatidas witness, you wanted to speak on
behalf of many others; perhaps, who suffered utideeMoi regime; what is the one thing
that you would want to see done for them?

Mr. Jonesmus Mwanza Kikuyu: Generally, during Moi's regime, many families were
made to suffer and many people’s dreams were steatfenot because they were bad
people, but because they were seen not to betioyhé President himself. So, according
to what | think, our great nation could — for thagleo suffered a lot and those who were
oppressed and tortured — do something for thenihabthe gap should be bridged. For
example, for most men, their private parts weréuted and destroyed; so, you cannot
really pay them. Some of them were killed or muederso, the Government could give
them something to wipe away their tears and jubtti®se who perpetrated these
atrocities to accept them and say that “We reaidly this to you, victims”. There are
people who have died but those who are still livargl we are still with them, they
should be ready to accept their misdeeds. Ever idng not paid anything, we should be
told: “We are sorry for what we did to you peoplethink that is human enough and, as
a Kenyan, | will receive it positively.

Mr. Patrick Njue: Very well put; thank you, once again, Mr. Mwanzaki§u for
coming and sharing your testimony with us. Commoissis may want to seek
clarifications from you Madam Presiding Chair?

The Presiding Chair (Commissioner Chawatama): Thank you very much,NWranza,
for your testimony. | will ask Commissioner Faréheé has any questions for you.

Commissioner Farah: Yes, Mr. Kikuyu, you are famous because you werags in the
headlines during the Moi era. | have just goneufglothe newspaper cuttings you have
presented here and it is true that you sufferdthvie a few questions for you; number
one, why did you not contest in 2002, when Moi wetging and NARC was coming in,
and why did you also not contest in 20077 Thatydfinst question. The second question
is, have you met some of your tormentors — ChaNgmjo is one | have in mind,;
Fidahussein Abdalla is another one; did you havemportunity to meet them, even in
social gatherings and try to ask them: “Why did gouhese things to me?”
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Mr. Jonesmus Mwanza Kikuyu: In terms of elections during the year 2002, | ested
but | did not win the elections. In the electiorattttame after, | did not have enough
money to manage my campaigns. So, | thought it wideto contest. | am now saying
that | will contest next year, 2012. Meeting peofike Njonjo, Fidahussein Abdalla,
Gautama, Sokhi Singh, | was not in their classhi®nt Even when | was the MP, you
know, at that time you could not sit at the sanidetavith people like Njonjo and have a
cup of tea. When you were taking tea, he couldytli that your detention warrant was
in his pocket and he could show it to you. So, dswoo much then; it was real torture.
So, you could not really associate with them. Theas one time when he sent the late
Keino, who was then the Speaker of the NationakAdsy. He gave him Kshs10, 000
in an envelope and said that | should have one bigrgathering here; the Government
would facilitate and people would come. | shoulaneoand abuse the late Ngei in this
stadium here. So, he sent me Kshs10, 000 in anlaggevel did not even open that
envelope; | gave it to my wife and told her to fiuielow the mattress down. You know,
at that time, the money | earned was little; ad/dh | did not earn much. We took some
time, then after six months--- | never used thaheyountil Njonjo was called to open the
annual show here as the guest of honour. We mdaktitano and he asked me in front
of everyone - that was the intimidation of the ghorder - Wee Kikuyu, are you
Kikuyu? | gave you money and you did not do whaaid; where did you take the
money? | want it!” Everybody was there, includidg tProvincial Commissioner. So, |
told him: “Sir, your money is in my house and one$day, when | will be coming to
Parliament, | will bring it; I will give it to thesame person you sent to me”. So, | went
and took that envelope, because it was labeledsSK&000 only,” | took the envelope,
and went to Keino and Keino told me: “I was instaatthat you go there personally” and
| said: “l will not go alone; we will go togetheFhat person could strangle me”. So, | just
walked from Parliament to Sheria House togetheh wieino, and we went and gave
Njonjo his envelope. He just opened the envelopekdd at me and said: “You poor
man; you have not even spent a single cent!” Hee gag Kshs2, 000 and we left. That
was all.

Commissioner Farah: What is in your heart? Are you vindictive and, réfere, if
tomorrow you become a Member of Parliament, will yevenge against these people, or
will you forgive them in the spirit of reconcilia? If you meet them, what will you tell
them if you are going to forgive them?

Mr. Jonesmus Mwanza Kikuyu: | am ready to forgive them, but according to what

explained earlier on, they should also be readgctept that they were really corrupted
by absolute power. To me, it was absolute powdrdbaupted them and | really do not
want this to be repeated in Kenya. That is why Ireare today; it is not for anything else.
I want people to know that what they do will be wmolater on, even if it takes 200

years. It will be known; other people will know whau did. So, if there is that absolute
power and you have that immense power, you shootduse it badly to really make

others suffer. Let us just tolerate each other.

Commissioner Farah: We had the Njonjo Inquiry; the same powers he wdereing
turned against him and the only difference was tiatis wealthy. But | am really

Municipal Council of Machakos Social Hall 44 Thursday, 24" November, 2011



impressed by your attitude and your heart becaagseaye a man of reconciliation. You
are right; even in 200 years, what happened mughben and that is why we are here
today. In the name of reconciliation, | thank yeery much for having come forward
today and said all that in front of this crowd.

Thank you very much, Mr. Kikuyu.

The Acting Chair (Commissioner Namachanja): Mr. Kikuyu, some of tb&ues you
have shared make us laugh but, actually, they emgsad. | thank God that you are here
to help us write our history. Some of the issuas gave shared with us, | am sure when
the new generation will read about them, they nhéyktthey are fictitious, because they
are unbelievable, but we thank God that we arengethem from the first witness. So,
thank you so much for coming. My first question cems your name, “Kikuyu”; any
meaning?

Mr. Jonesmus Mwanza Kikuyu: The name “Kikuyu” is my father's name, but
“Kikuyu” in Kamba means a fig tree. The Kikuyudlga“Mukuyu” but the Kamba call
it Kikuyu. During famine, when you go to Kiambu sdang for food and a child is born
there, the child is called Kikuyu.

The Acting Chair (Commissioner Namachanja): Thank you. That wasobwauriosity.
In your statement, there is a mention of the “Sevesarded sisters” and according to the
statement you were one of the seven?

Mr. Jonesmus Mwanza Kikuyu: Yeah.

The Acting Chair (Commissioner Namachanja): Could you talk a litile about this
phrase and what it means, because we have heamndnitioned several times in our
hearings?

Mr. Jonesmus Mwanza Kikuyu: The “Seven bearded sisters” was a group of young
men. These were young people who had just goneatbafent. There was me,
Mwashenguwa Mwachofi, Koigi wa Wamwere, our sister Chelagat Mutai and a few
others in that group. So, that was the name we g®en by Mr. Njonjo, because we
were opposing almost all the Government Bills imliRaent, like the one that enacted
Section 2A to create a single party system instdachulti-partysm. When we were in
Parliament, we amended the Constitution aboutiteestand they were not really keen.
We just managed to really amend the Constitution.

The Acting Chair (Commissioner Namachanja): Young boys; why did thetcall you
“Seven bearded brothers;” why “Seven bearded si3ter

Mr. Jonesmus Mwanza Kikuyu: In my opinion at the time — | apologize for sayihgs

—women really used to depend on men so muchlikeisvhen you want tea and it has to
be brought for you and you are calling yourselbétgian. That was the way | saw it.
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The Acting Chair (Commissioner Namachanja): | understand. Now, cworcg what
you saw as the dumping place for mutilated bodid®re was this site? Was it here in
Machakos or elsewhere?

Mr. Jonesmus Mwanza Kikuyu: Yes, it was here in Machakos; there is dumping sit
where we throw rubbish from the city.

The Acting Chair (Commissioner Namachanja): How many bodies do Wnktthey
were?

Mr. Jonesmus Mwanza Kikuyu: They were more than 20. The ones that you cowdd se
and count were 20, but there was a possibility $bate were covered.

The Acting Chair (Commissioner Namachanja): Did you find out if tivegre removed
or did they continue just rotting there?

Mr. Jonesmus Mwanza Kikuyu: | know the bodies were retrieved, and those whieewe
retrieving them were police officers, who usedabia small butcheries around here, at a
place that was known by the name “Korogocho.” Thera small butchery around here.
So, they used to roast meat there; any policeesfticed in the field would pass by and
eat meat. So, | was not really able to monitor,lbdutow that police officers removed the
bodies. | also know that they ate around herewntand it took them 18 hours to finish
that piece of work. | left town at around 4.00...

The Acting Chair (Commissioner Namachanja): Thank you for honourihdgs
Commission by coming and appearing before it. Wi aso depend on you when it
comes to the implementation of the recommendatidmscause by then these
Commissioners will not be there; we pray that yollilve there at that time.

Mr. Jonesmus Mwanza Kikuyu: Thank you.

The Acting Chair (Commissioner Namachanja): Thank you very much your
testimony. When you began to testify and talkeduébymur dream, | thought about
Joseph and wondered whether you had read the aboyt Joseph and how, sometimes,
it is important to keep dreams to ourselves. Youialsly bore the consequences. But
then, again, you are still alive to see that dreame true. | think the only fulfillment is--

- I do not know whether or not you have served asster. Well, we will live to see that.

Mr. Jonesmus Mwanza Kikuyu: She used the very healthy Swahili Language; aget |
it in English?

The Presiding Chair (Commissioner Chawatama): Yes, you will get iEmglish. | said
you have spoken about the past and what happengulitand what, possibly, happened
to so many other people who dared to exercise tre@dom of speech. Could you, just
briefly, share with us what you are seeing now bsea&enya, as a nation, has come a
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long way and what your hope for the future of tbigintry also is? Just very briefly,
please.

Mr. Jonesmus Mwanza Kikuyu: Briefly, | might say that at the time we promulegt
the new Constitution, | was among the happiest leeiopthis country, although | did not
have the bus fare to go to Uhuru Park. But | fedtt for all my suffering, | had achieved
something for this nation. | am happy today sincan speak without looking around to
see who is following me. | am seeing a future fos hation where our children and our
grand children will say that, at least, when thegd history, we did some work for them.
I hope that the Constitution which we have promtddawill not be mutilated also. |
know there are areas which are touchy, and whield m@ning out here and there; but |
must ask all like-minded Kenyans to stand firm aag we do not want mutilation of the
Constitution, unless changing a provision is nemgstor the benefit of the whole nation.
Thank you.

The Presiding Chair (Commissioner Chawatama): | would also like yoedonment on
this. Having had experience with the courts in plast and seen the changes that are
taking place after the appointment of the Chietidasand the Deputy Chief Justice, the
establishment of the Supreme Court and the refdinatsare taking place in the Judiciary
now, what sort of Judiciary do you see in the fefur

Mr. Jonesmus Mwanza Kikuyu: | am seeing a Judiciary which might be what is
expected of a Judiciary; what | expect of a Judycia You go there to seek justice; you
are two different people giving information to operson and you know your way. The
idea is just to balance you two; | was not theiliginot read law. If | read law and | was
a judge, my idea would be to balance the two, abttiey go home happy. You accused
me and | accused you; a verdict should be giverchvhrings us closer together and not
make us drift apart. Therefore, | am thinking that will have a Judiciary which people
can trust when they get decision from it. But whe@u have a Judiciary which jails
people whom we know are not guilty, when we hav®udiciary which takes property
from people and gives it to others who do not otythen you can see it is wrong. | am
not a lawyer, but | think we need a good Judiciayiink we are coming to a situation
where you can have a balanced opinion. Peopleneiler stop making mistakes, but the
idea is to have both of them going home happy. taking as an elder; although some
of the people in the Judiciary are young, the Jadicshould be meant to make people to
agree; it is not meant to punish heavily; it istjogeant to make people agree on what
may have gone wrong.

The Presiding Chair (Commissioner Chawatama): We have gone rounddtiem and
one of the issues that we have often raised iskbaya will be going for elections very
soon, whether in August, December or on any odlage, what would your message be
to Kenyans about the next elections? | am askingthis because you are a Kenyan; |
am not asking you this as a person who is goingtaod as an honorable Member of
Parliament.
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Mr. Jonesmus Mwanza Kikuyu: With the experience of the last elections, my ragss
is first to the Independent Electoral and Bounda@®mmission, IEBC; it must conduct
a transparent election that will be acceptabldltd’a Kenyans, | am asking them also to
believe that the IEBC can run a free and fair @eacand accept the verdict of the IEBC.

The Presiding Chair (Commissioner Chawatama): Thank you very much yiour
contribution. At the end of our work we are reqdite come up with a complete and
accurate historic experience of Kenya. Where, matfiere are certain things that have
been said that have not entirely been true or baea exaggerated, we are going around
seeking the truth and basically putting the resirdight. So, we value your participation
in this process. It is very clear that as a Kenyeny have owned this process and you
have been happy to participate. We have heardslbug that there are things you have
said to us that you have not said anywhere elsethafek you for that confidence in us
and, indeed, in this process; our prayer is thatwbu have shared with us today will be
of great benefit to Kenyans for generations to covde thank you very much.

Leader of Evidence, stand down the witness. Thank y
Mr. Jonesmus Mwanza Kikuyu: Okay; thank you very much all of you.

Mr. Patrick Njue: Thank you. Madam Presiding Chair and Commissigradiey me to
say, for the record, from the desk of the LeadeEwtlence, we wish to close our file
because that is all that we had by way of witnessethe public hearings in Machakos.
Thank you for your time and we will, indeed, thaveryone else.

The Presiding Chair (Commissioner Chawatama): Leader of Evidencedyedralf of the
Commissioners, | thank you for a job well done. ¥e also aware that, maybe, one or
two witnesses did not attend and our prayer istt@atvitnesses who have testified have
covered the issues that the people who did notupnwould have covered.

We have heard six witnesses — hon. Kalembe Ndiilbh Ibrahim, Stanley Mulinge,
Lawrence Mbithi, Dismas Kaviti and Johnesmus Mwaizuyu. We thank all the
witnesses who have appeared before us; indeedywtitheir testimony, our work would
be incomplete. We thank them for their time andgpae. We also thank the members of
the public, who have sat through these proceedinps, have patiently listened to the
testimonies. It is our prayer that all that hasrbeaid in these proceedings, one way or
another, to some extent, everybody identifies wiité experiences of those who have
given testimonies. For those who have not been tabtestify, and who feel that they
have a burning issue, | suggest that you see aif; speak to them and they will give
you guidance.

This marks the end of our public hearings here. dther group of Commissioners is also

conducting hearings in Makindu. We will have themen’s meeting tomorrow, where
we will discuss themes that affect women and hé#feet@d women in this community.
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On behalf of our Commissioners, Ahmed Farah, ouingcChair, Tecla Namachanja

Wanjala, and, indeed, on behalf of the staff of thommission, | would like to thank you

very much for your time and patience. As you go, etg encourage you to preach the
message of peace, justice and reconciliation. h&iiekt you.

Ms. Méddline: | just want to announce that the hearing for tomerfor the women will
be at the Catholic Hall from 8.00 a.m.; it is jastoss the road.

The Presiding Chair (Commissioner Chawatama): Are we ready to procddldase,
introduce the next witness, Leader of Evidence.

Mr. Patrick Njue: Presiding Chair, Commissioners, our next withes$r. Danson
Mutuku Muema.

The Presiding Chair (Commissioner Chawatama): Mr. Muema, we welcome tpathis
in-camera hearing. According to the law that esthbs the TIJRC we are allowed to
conduct in-camera hearings. You have chosen to y@ue testimony in camera and we
welcome that.

(The Presiding Chair introduced herself and her team)
(Mr. DansonMutuku Muema took oath)

Mr. Patrick Njue: Good Afternoon Sir. For the record, please, telyaur names again,
where you come from and what you do for a living.

Mr. Danson Mutuku Mwema: My names are Danson Mutuku Muema. | am the
Chairman of Kiima Kimwe Residents Rights and Inéégd Development Association. |
am a private clinical practitioner at Machakos kte&lare Centre.

Mr. Patrick Njue: Who is the gentleman accompanying you?

Mr. Danson Mutuku Mwema: He is Jonathan Musau Wambua. He is one of the
executive members of the organization.

Mr. Patrick Njue: We welcome you here. You are here to make a piasam on
behalf of the Kiima Kimwe Residents Rights and gmééed Development Association.
Tell us when it was formed and what its objectiaes before you can give us details of
the issues that will arise.

Mr. Danson Mutuku Muema: This Association commenced on"™®ctober, 1997.
Kiima Kimwe is a human rights group. It was formgdfight for the rights of Kiima
Kimwe residents which have been trodden on sineectiionial government as from
1908 when their homes were burnt down by the Bri@®vernment. They were evicted
from their land which is commonly known us “MachakBommonage Farm” and other
farms in Kapiti Plains. This association was lawettby residents of Kiima Kimwe who
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felt that it was time to fight for the human rightsxd land rights affecting their
community. It evolved out of the initial effort af few people who were committed to
change the lives of the poor people of Kiima KimWeday it is a force to reckon with. It
has grown into a large CBO with a voice. It look®iseveral activities of the society by
providing civic education and other necessary tm®i® as stipulated in their
constitution.

On 19" March, 1998, we published a public notice in respef L.R. No. 1491,
Machakos Commonage Farm. The photocopy of thatasked. On 28 October, 1998,
the OCPD, Mr. Okach, disrupted a civic educatiossgm at Dumumba Hotel using a
riot squad. On the following day on Saturday, wédhe civic education session at
Ithemboni Cultural Shrine on the farm. OR Becember, 1998 we filed a High Court
Civil Case N0.2765/1998 at Nairobi. It was transddrto Machakos High Court as
N0.255/2009. The documents are attached. ®nAgril, 2011, we sued the DC,
Machakos, Kobiava Kamau and the OCPD Machakos. The documents achatl.

We humbly request TIJRC to handle the institutiond @&dividuals responsible for
harassment, intimidation, torture of our membensl marginalization of the community.
Poverty is visible and none of the civil servargsliticians and traders who organize
cartels to frustrate our efforts to utilize our urat resources to uplift our standard of
living accepts wrong doing. These groups are hdpmsee us remain as beggars among
them. They appear to enjoy exploiting our natueaburces without mercy.

This is signed on behalf of Kiima Kimwe Residenigh®s and Integrated Development
Association, Mr. D.M. Muema, Chairman.

Mr. Patrick Njue: What is the size of the land?
Mr. Danson Mutuku Mwema: It is 3,679 acres.
Mr. Patrick Njue: Is this communal land?

Mr. Danson Mutuku Mwema: Yes, itis.

Mr. Patrick Njue: So, the land has not been subdivided to membetiseofjroup that
you represent.

Mr. Danson Mutuku Mwema: | have provided the names of the people who haea b
allocated land illegally and irregularly.

Mr. Patrick Njue: So, the land had been apportioned before?

Mr. Danson Mutuku Mwema: Yes, but illegally and irregularly by the Municipa
Council of Machakos and the Commissioner of Lands395/1996.

Mr. Patrick Njue: What size of land has been given out?
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Mr. Danson Mutuku Muema: About 4,450 acres.

Mr. Patrick Njue: Therefore, what is left now is 3,679 acres.
Mr. Danson Mutuku Muema: Yes.

Mr. Patrick Njue: Have you apportioned that remaining land?

Mr. Danson Mutuku Muema: We have sub-divided that amongst our members and w
have issued them with letters of utilization.

Mr. Patrick Njue: Who are the individuals you say were given thel ldiegally and
irregularly?

Mr. Danson Mutuku Muema: We kept them off. That is why we went to court dmeh
to the lands office. We wrote to the Ndung'u Consiia which revoked those
allotments.

Mr. Patrick Njue: What is the standing of these people in societq?e these
individuals people of influence?

Mr. Danson Mutuku Muema: Most of the allotees are people in high positiams
Government, parastatals, military and some arestsaaind politicians.

Mr. Patrick Njue: Was the case you talked about ever concluded?

Mr. Danson Mutuku Muema: The judge who presided over the case in 2004 edder
the counsel of the plaintiff and the defendantsexchange documents. They never
provided any authentic documents.

Mr. Patrick Njue: The case is still in court?

Mr. Danson Mutuku Muema: It was transferred from Nairobi to Machakos aseCas
No0.255. We have mentioned that in the application d stay. The documents are

attached.

Mr. Patrick Njue: What do you think can be done by this Commiss@hélp resolve
this dispute?

Mr. Danson Mutuku Muema: We are wondering why security agents keep on tamnges
our members for trespass on the land. So far tbg bas dismissed over 100 cases under
Section 215 of the Criminal Procedure Code.

Mr. Patrick Njue: You submitted some documents to us. Do you wish we admit
these documents as part of the record of this Cesion?
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Mr. Danson Mutuku Muema: Yes.

Mr. Patrick Njue: Presiding Chair, | pray that the said documentadreitted as part of
the record of the Commission.

The Presiding Chair (Commissioner Chawatama): They are admitted agepl:
Mr. Patrick Njue: That is all from me, Presiding Chair.

The Acting Chair (Commissioner Namachanja): When did the commuggy the
Machakos Commonage Farm back?

Mr. Danson Mutuku Muema: They have been on the land since time immemadnal.
were using the land even before colonialism. Myhdatwas one of the people who
adduced evidence before Sir Morris Land Commissidi932.

The Acting Chair (Commissioner Namachanja): | know a lot of loblgyiras been going
on over the same land. Were some of the suppamersbers of the Release Political
Prisoners (RPP)?

Mr. Danson Mutuku Muema: Yes.

The Acting Chair (Commissioner Namachanja): After that lobbying, ewhwere
community members given back the land?

Mr. Danson Mutuku Muema: We were not given back the land; we just moved in.

The Acting Chair (Commissioner Namachanja): That is where the coniityymembers
live now?

Mr. Danson Mutuku Muema: Yes.

The Acting Chair (Commissioner Namachanja): So, what is the curpoblem
concerning this land?

Mr. Danson Mutuku Muema: The security agents keep on chasing our peopléwhi
they are farming on the land. They destroy our €rapd they say that it is Government
land. We wonder how it is Government land; theyehlagen asked by the court to bring a
document showing that it is Government land ang there unable to do so. We are
utilizing the land and they have not shown any en@k to prove that it is Government
land. That is a native reserve which was used knscland communities. At
Independence, it was just called “Ukambani”. Theatba Community knew the areas
the families were using. That was how the Africesese utilizing the land.
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The Acting Chair (Commissioner Namachanja): Which teams of secuwofiigers come
to chase the people?

Mr. Danson Mutuku Muema: Both the regular police and the Administrativei&@oido
that.

The Acting Chair (Commissioner Namachanja): Do they say who hassteem?
Mr. Danson Mutuku Mwema: They say their bosses?
The Acting Chair (Commissioner Namachanja): Who are their bosses?

Mr. Danson Mutuku Muema: Now, they say it is Kobiava Kamaa, the DC or Kerich,
the OCPD.

The Acting Chair (Commissioner Namachanja): Before you moved ihts and, was
the Government utilizing it in any way?

Mr. Danson Mutuku Muema: There are some institutions there. There is Maahiak
Farmers Training Centre and a veterinary farm. H@awmenothing really goes on there.

The Acting Chair (Commissioner Namachanja): The institutions hauddimgs and
staff there. Is that so?

Mr. Danson Mutuku Muema: Yes. They stay there. They do not go to the fiddause
they are trainers.

The Acting Chair (Commissioner Namachanja): Does training take eplat the
institutions?

Mr. Danson Mutuku Muema: Rarely do they train farmers.

The Acting Chair (Commissioner Namachanja): How regularly do thepduct their
training sessions?

Mr. Danson Mutuku Muema: | do not know how often they do that.

The Acting Chair (Commissioner Namachanja): What is your recommigoaa What
do you want this Commission to do?

Mr. Danson Mutuku Muema: | request the Commission to advise the securignegto
stop harassing the occupiers of the land untittdse is finalized by the courts.

The Acting Chair (Commissioner Namachanja): Thank you.
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Commissioner Farah: Mr. Muema, | see a letter here which you wrotsdmebody and
they wrote back to say that they could not interfieecause there was already a case in
court. It is a letter from one of the Governmerficels. Do you not show the DC and
OCPD that letter?

Mr. Danson Mutuku Mwema: They have a letter from the Office of the Presidén
was written by the Njonjo Land Commission to the iR®harge of Internal Security.
They wrote to the PC, Eastern Province, and cotiedetter to the DC, Machakos, and
the Municipal Council of Machakos. | have shown #eeurity agents all those letters,
but they seem to ignore them.

Commissioner Farah: When recently did they come to the land?

Mr. Danson Mutuku Muema: In fact, today, | heard that the DC, Mr. Kobiadhsent
the Chief, the Assistant Chief and APs to go arsirdg crops.

Commissioner Farah: That is illegal. Anyway, why can you not go to douow that the
Judiciary is a bit good? You could go to courtéelsan injunction to stop the Provincial
Administration from interfering with the residerdad their land until the court disposes
off the case?

Mr. Danson Mutuku Muema: You can see there is a case we filed, that is Case
No0.81/2011, under a certificate of urgency becausevanted a stay. Up to now we have
not succeeded to get that stay from Machakos HmrtGind we are wondering why?

Commissioner Farah: Perhaps, the Machakos High Court has been comgedmwWhy
do you not go to Nairobi and cite your reasons?

Mr. Danson Mutuku Muema: We will consult our counsel and see how we wildile
our situation.

The Presiding Chair (Commissioner Chawatama): Looking at your docusgot first
went to court on 8 December, 1998 at the Nairobi High Court and ttenmatter was
transferred to Machakos High Court.

Mr. Danson Mutuku Muema; That is correct.

The Presiding Chair (Commissioner Chawatama): This is the matterybatsay is still
pending in court.

Mr. Danson Mutuku Muema: Yes, commissioners.
The Presiding Chair (Commissioner Chawatama): At what stage are you?

Mr. Danson Mutuku Muema: They have ordered production of authentic document
before the court. We are still waiting.
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The Presiding Chair (Commissioner Chawatama): When was this direajigan by the
court?

Mr. Danson Mutuku Muema: | cannot remember the date, but it was this y2@k].

The Presiding Chair (Commissioner Chawatama): So, from 1998, an datetirecting
that the lawyers exchange documents was only ghisryear?

Mr. Danson Mutuku Muema: Before that, the Minister for Lands had clearesl lHnd
as Kiima Kimwe Settlement Scheme. | attached theudhent to the certificate of
urgency application. We also attached the map.

The Presiding Chair (Commissioner Chawatama): What do you think aboetjustice
system in as far as your matter is concerned?

Mr. Danson Mutuku Muema: It is poor administration of justice and prolongsalrt
proceedings. We wonder whether the legal systetmsrcountry is really working.

The Presiding Chair (Commissioner Chawatama): When did you file theifoceate of
urgency? Is it this month?

Mr. Danson Mutuku Mwema: | have to find out from the advocate.

The Presiding Chair (Commissioner Chawatama): Indeed, it is so ease&why you
should feel so frustrated. In matters of land weehseen the mess that there is in the
Ministry of Lands. We have also seen the delaysthge occurred in the Judiciary in the
handling of matters of land which are sensitive aadd to be dealt with quickly so that
people are settled.

We thank you for bringing these issues to lighteonmre. They will help strengthen our

report when we make our recommendations, whichb&lbased on the testimonies that
people like you have submitted to us. On behathefCommission, | want to thank you

for making yourself available.

We are going to have an opportunity to speak tedghwho are running the Judiciary, and
we are going to point out what we have heard sbweaget some commitment from
them. Thank you.

Mr. Danson Mutuku Muema: | also wish to take this opportunity to thank yfou
having decided to see us as a community, and allawsgo present our problems to you.
We hope that your recommendations will go towawsisg this problem that has been
with us for the last 14 years. We believe that withtruth and justice, peace cannot
prevail. We thank the Government for having forntleid TJRC. We pray God to give
you strength and clear minds to assist our people are suffering in the hands of
security agents and the courts.

Municipal Council of Machakos Social Hall 55 Thursday, 24" November, 2011



Thank you.
Mr. Patrick Njue: Presiding Chair, we do not have any further bussine
The Presiding Chair (Commissioner Chawatama): Then | declare this@estosed.

(The Commission adjourned at 5.15 p.m.)
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