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ORAL SUBMISSIONSMADE TO THE TRUTH, JUSTICE AND
RECONCILIATON COMMISSION HEL D ON WEDNESDAY, 25™
JANUARY, 2012 AT THE KENYA NATIONAL LIBRARY HALL,

WUNDANYI
PRESENT
M ar garet Wambui Shava - The Presiding Chair, Kenya
Berhanu Dinka - Commissioner
Emily Kimani - Leader of Evidence

(The Commission commenced at 10.40. a.m.)
(Opening Prayer)

(The Presiding Chair (Commissioner Shava) introduced herself) and the other
Commissioner)

The Presiding Chair (Commissioner Shava): Welcome all of you to owosel day of
public hearings here in Wundanyi. We started ydstemwith a women’s hearing in the
afternoon.
(The Presiding Chair read out the ground rules)
| will ask our Leader of Evidence to call in oursti witness.
Ms. Emily Kimani: Thank you, Presiding Chair. We have two witnegeestart off our
session today. They are women representativesthianarea. They are witnesses Code 3
and Code 21 respectively.
(Ms. Josephine Kililo Mboje took the oath)
(Ms. Frida Mghanga Mwadime took the oath)
Ms. Emily Kimani: What are your names?
Ms. JosephineKililo Mboje: My name is Josephine Mboje. | am a retired teadheave
been doing volunteer work. | have come across &gy women with many problems.
Sometimes | feel | cannot do the best for them | Inatve tried my best. One of the things
that affect women is lack of knowledge of theirhtigy They are neglected and abused.

They do not know how to seek justice. The nearessqm they go to is the Chief. The
Chief cannot be the judge. So, they suffer quietly.
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Our culture silences women and so they do not spagakn these issues. They need to
have confidence in you before they start talkingny take care of their own children.
Men are irresponsible. All they can do is drinkodlol. This is very stressful.

A woman could be working, but men sometimes iniat they quit their jobs. Women
choose to do what the men want. | have seen wonmenhave been beaten until their
faces are disfigured. Some lose their teeth andrgtbuffer broken limbs. They do not
take their men to court because they need that laodef they leave their children will

suffer.

There is also discrimination of the girl child finds are inadequate, the father will opt to
educate the boy child. Most girl children leaveadrearly and they are abused. They get
pregnant very early and are even married off vamnyyeAll these make the women folk
poor. They are told not to talk about issues haipygein the home. If there is incest in the
home, it is difficult for a married woman to speakt about it. They are told to keep quiet
about family issues. If they talk about such isseeen the society talks ill of them.

The few women who have been empowered also facainegttitude from their fellow
women. These are women who have been brainwaslmey. Gelieve that a woman is
supposed to do certain things and not others. lizesathat our sons are idle. | blame
women for this. At home you will find a girl doingchores, but the boy is left to roam
about. The girls end up doing all the work while thoys remain idle and, perhaps,
engage in drinking alcohol. So, the girl child d@hdir mothers are suffering.

Land and other property belong to the man evennmraaiage set-up. If a man decides to
sell a cow it is his business. The woman will net anything out of that, yet it is her who
takes care of the cow. Property is not owned jpintost times the woman does not
know what the husband owns. When the husband thegroperty is taken away from

her by the relatives. When you go back where yoteviorn, there is nothing for you

too.

Women must be educated about their rights and looalaim them. Legal information
needs to reach the women. | have been trying tdegat advice from various paralegal
organizations, but still a lot needs to be donem&fo look down upon women who have
chosen not to marry. Always the girl-child is tamarry very early. If you choose not
to, then something is wrong with you. Without albarsd, you cannot be a leader. This is
very unfair because we have very good and decentendeaders, but because of the
brainwashing and the culture, they have been ighor&éhat is all | would like to say for
now.

Ms. Emily Kimani: Thank you for your presentation. | now invite Mad Frida
Mwadime to give us recommendations.

Ms. Frida Mghanga Mwadime: | am Frida Mghanga Mwadime. | am now a student of
thelogy, but | have been in many positions of edngawomen. | have worked as a
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facilitator and programme officer in two NGOs. | svalso a participant in the
Constitution review exercise in Taita Taveta.

My sister Josphine left out one thing; that is, cowunty has the northern corridor passing
through it. There are so many trucks passing aartbad. The road has hotspots. There
are many visitors who pass through our region ag tio to the DRC. We have towns
like Maungu, Voi, Taveta, Mwakitau and Mwatate whiare stop-over points for the
trucks.

On the other side, towards Moshi we have Tavetaakihau and Mwatate. These are
areas where HIV/AIDS prevalence is very high arelghople who provide services visit
us and leave; the people who work in this regioe aur sons and husbands.
Traditionally, Taita women remain at home to wonktleir farms since we live in the

hills. The old and young men work in the shoppiegtees. Women have been infected
with this disease and most of them are marrieds Thibecause of the visitors in the
transport sector. Many women have been infectel thig HIV disease, but | do not have
the accurate statistics; but | can say that 25cpet of women in the Taita Taveta region
have this disease. This is due to lack of employrotaolder men and the youth.

Another issue that has affected our women, andishadt being talked about, is Female
Genital Mutilation (FGM); this is so despite thetféhat a law was passed in Parliament
to curb it. It is not spoken of and the law is moplemented. In my recommendations, |
will try to provide a solution to these issues Hany sister have talked about. The issue
of lack of information and ignorance, as Josephiag mentioned, needs civic education;
civic education is also required on issues thatceom the new Constitution. This is
because the new Constitution talks about non-disaation, abuse and lack of rights, but
this information has not come to the women at ttasgyoots. The people who have this
information cannot reach the rural women. So, am&mleaders in this region, we insist
that there is need for civic education concernirggrtew Constitution.

Secondly, the Sexual Offences Act has not been wgtilighted in our area despite the
fact that FIDA has representatives here. We alse ihe Kenya League of Women
Voters; COVAW was there three years ago beforeds welocated. Women have not
received civic education to know what this Sexutie@ces Act contains, and how it can
assist them and the girl child when they are raplsfiled, abused or are victims of
incest. So, we require these organizations to betalprovide us with civic education to
our women. She has also mentioned education.

We have 50 per cent of our girls in Standard Ontewhen they get to Standard Seven
and Eight, this percentage goes down to approxignd@&per cent. This is because many
of them drop out because of poverty and lack efdiills. They become victims of early
pregnancies and marriages. So, since we have aggmms that cater for such things, it
would be a good thing if a topic on sex educatisrincluded in the primary school

syllabus. There was a time when it was recommemd&arliament and it was opposed.
This sex education also comes with life skills #mat is why in schools there is guidance
and counseling; but because of the syllabusesheéesdeach only subjects that help

Kenya National Library, Hall, Wundanyi 3 Wednesday, 25" January, 2012



children to pass examinations; they forget to tddetskills. So, we recommend that life
skills should be introduced in the primary schoglabus so that these children do not
become vulnerable to early pregnancies. During mothers’ time it was the
responsibility of the grandparents to teach thédodm life skills; nowadays grandparents
cannot do this because people travel extensivelysearch of education. So, we
recommend that our education system introducesitegichese skills. If we do not do
this, early pregnancies will continue happeningaose children do not have adequate
life skills. Life skills will also enable them twvaid early marriages and incest.

Concerning land, this is a critical issue not anlyraita Taveta County. | think you heard
of it as you travelled around Coast Province. litaldaveta, land is a very crucial issue
because 63 per cent of our land is comprised dtemal park, Tsavo East and Tsavo
West. Thirty three per cent of it is comprised efgpnal land and ranches. We have sisal
estates in Voi and in Taveta and the people who thignland are senior people. | will
not mention their names because they are knowvoinwe also have such land owners.
The Taita and Taveta are only left with 6 per cdiftis 6 per cent is where we have
constructed our schools, dispensaries and it suwded for farming. | will not talk about
that a lot because it has been spoken of andwlisknown.

So, our recommendation is that we do not dispud¢ tihe animals are important and
human beings have lived side by side with the alsintuut the human beings should live
where they can sustain themselves. According tap@hn 4 of the Bill of Rights, our
recommendations, as women in Taita Taveta County,tlaat this issue should be
investigated. The area of the national parks shbalreduced by 25 per cent and leave
them only with 45 per cent of the land area; thiitlve good. They Government should
give us 20 per cent of the land and that will 43385 because every day we are giving
birth and increasing our numbers.

As for lack of ownership of land and other propéstywomen, as Josephine has said, |
would like to raise an issue here that it wouldgbed for our women, but on the other
hand, it has also got some issues. We have micamde organizations that came in a
good way and tried to empower our women businegswviisyou have travelled around
our county from Voi to Wundanyi, you have seen thrathe roadside many women have
businesses; sometimes we till our land and rails fai fall. So, we have gone into
businesses and they cannot survive if they do aet ladequate capital.

So, micro-finance institutions have brought us fumar our businesses, but because of
the high interest rates and the lack of adequateatin on how to run the businesses,
the institutions are a blessing and an oppresdus. i because when women are not able
to service their loans adequately; their cows ahdrchousehold goods are confiscated in
order to pay back the loans. So, we recommend, amew of Taita Taveta, that the
interest rates should be lowered to about 8 pet; ¢kis would be very helpful to the
women. This is because by virtue of the Constitutive constituency is protected, but
the people who are represented are not protecedw8& ask that women should be
protected by a certain law, so that they do notinae suffering.
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Finally, on women in leadership, since 48 yearattdining Independence, there has not
been a Taita woman in top leadership but we apgteethat our sister, Dr. Naomi Shaban
has vied for a seat and served for a second teawekkr, in the Mwatate region of Voi
and Wundanyi, we have never had a woman who hakferea parliamentary seat and
won. The ones who want to be councillors suffemra lot of issues. Commissioner
Shava was with us yesterday and she heard frorweéingen that most of them are still
oppressed by the leadership and many other isSirese the Constitution has provided
for one-third of the seats to be reserved for wgmmenare worried as Taita women that
maybe this one-third will not be achieved; thiderause the women who want to vie
have been threatened and others have abandonedfdahdlies because of gender
oppression and they are viewed as not respectmgigihts of their men, just because
they want to be leaders. So, this problem can belyesolved through civic education
and also by showing the public the importance @frfgawomen as leaders.

On the women leadership, we ask the Mzalendo Kéuommission to come up openly
and explain the responsibility of any leader, eglgca political one. They should guide
and protect the women when they vie for politicasts; women are subjected to many
vulgar words. They want to know if a woman is megirand if she is not, she is classified
as a prostitute and there is no need to vote forlhghe is married, they want to find out
what kind of man the husband is; it is then clairtteat she has oppressed her man and
she also wants to oppress other men, which isrnet 8o, the organizations which are
concerned with helping women in areas where they eppressed should take
responsibility. Thank you for listening to me.

Ms. Emily Kimani: Thank you very much for those sound recommendationshe
issues that have been highlighted by Madam Kilid also for the two additional issues
about the northern corridor and FGM. | would likeask you both a few questions and |
will start with Madam Kililo. The first issue thatou tackled in your testimony was
ignorance and you went further to tell us that yawe tried to liaise with paralegals to
raise legal awareness levels among the womensmrégion. What other initiatives have
you undertaken to up the levels of awareness amongen?

Ms. Josephine K. Mboje: We have even attended the FIDA seminars although th
nearest office is in Mombasa just to get the kndgée and when women want to come
to seek justice, | do my best to guide them, algfiomany of them fear going to court

against their husbands.

Ms. Emily Kimani: Thank you very much for that answer which also grtsmme to my
next question. My last question is about that issiu@omen and the courts. You raised
the issue about domestic violence. What has beendteption of the police and the
courts for those who have been bold enough to gouot?

Ms. Josephine K. Mboje: It has not been very good; also the process isiglat Let us
say when a girl is raped, you take her to hospltaén after that, she is told to go for a P3
Form. You go to the police to get it. In Voi, thd®8 forms are not filled at any time. You
fill them at a specific day. After that, you retutrio the police and all that costs money.
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If the girl is poor, you will have to carry the lben. Then some give up. That is so
humiliating. Sometimes you are told that you aresded badly or this is just a minor
thing. Even if you take them for treatment, youl wée that the child is ashamed. They
cannot even have confidence, and since some ofeuscd counselors we just give up.
We do not know what to do next. Such children stidad counseled and encouraged, so
that they start living normal lives because if tlag left, in the end they will continue
doing such things.

Ms. Emily Kimani: Thank you very much for your answer. | have nohertquestions
for you. I will now go to Madam Mwadime. One of thdditional issues that you raised
was about truck drivers on the northern corridau waid that this has led to the high
prevalence of HIV/AIDS. How accessible are the ABRMgs to those women who have
contracted the virus?

Ms. Frida Mghanga Mwadime: On the treatment of the victims of HIV, it is natry
conclusive. We only have three hospitals namely, aveta and the one which is in
Wundanyi Constituency. We also have several disp@ss but there is lack of the
required facilities. So, even the treatment and ioag¢ibn that reduces the HIV is not
readily available; this is because of the longadise the sick have to walk in order to get
there. There is also the stigma; many of our wodenot like to come out because they
view it as embarrassing.

The second thing about these hot spots, as | salidre is that attending VCTs should be
mandatory in these areas and the citizens shoutdrbmded of this disease. Permanent
residents should also be sensitized on this disddsee VCT centres should be opened
in these areas. Infrastructure should be improwethat our hospitals have drugs. The
health centres should also be adequately staffiethel whole county, we have only two
gualified men doctors. The rest are clinical officand nurses. The dispensaries that are
supposed to be managed by clinical officers areausrun by nurses. So, staffing should
be upgraded. Enough medicines should be provided.

Ms. Emily Kimani: My last question is about the Women Enterprise Flikthow you
gave a recommendation that 8 per cent interesstadeld be charged. How effective has
this fund been to the women in this area to yosessment?

Ms. Frida Mwadime: That is why | mentioned first that these funds hawtassisted the
women in the way that they were expected to. Itédweesn made others to become poorer
because of the way these funds are administeregseTWwomen have to be in groups of
five. You will find that it is not every woman whs educated, informed and who has the
experience of running a business. Some of usdfadlér examinations. You cannot
educate a woman for three months, fund her and e¢lkpect that she can pay back the
loan after one month. So, the major challenge las lthat the women have been victims
of these funds due to a lack of an education afwdriration. However, the informed ones
have benefitted.
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Ms. Emily Kimani: Thank you very much, the two of you for your candrésentation
and for patiently waiting to give us your testimoiay God bless you as you strive to
improve the lives of women in this region. We pthgt he may give you strength and
grace. Thank you very much. | have no further qaest Commissioners, over to you.

The Presiding Chair (Commissioner Shava): Thank you leader of evidence

Commissioner Dinka: Thank you very much Madam Mwadime and Madam Mboye f

the testimony. The challenges facing these womeoughout Kenya are almost

identical. There are some local variations dependin tribes, clans and religion. The
problem | think is mostly the inaccessibility ofanmation by them. For instance, if you
take the inheritance from the husband when he dreshe ownership of property

including land, the law empowers them to do thattbey do not do that. So, the relatives
of the husband come running chase the woman awdytlaen take the property,

including the land, away and then impoverish thdylaSo, | think as you said civic

education is very important. Do you think it is ionant for example for introduction in

the curriculum of civic education to introduce tieldren, both boys and girls to the new
law regarding inheritance, land, rights of womed #me girl child, or is it perhaps more
effective to do it through civil society, communignd faith based organizations,
charities, mosques or the Government doing it tinotis own structures, including

radio, television, newspapers and so forth? To leffective campaigns by radio and
television, you can assume that people can read.a¥sm talked of high rates of illiteracy
and poverty among women, so they cannot afforditétens or even radios. What do you
think is the best way to go about this civic edig&

Ms. Josephine Mboje: | would rather first have the civic educators ogamizations
doing it to the community or even in the churches$elach these adults. This is because
the curriculum in the schools is already overloaded even if the child knows and
comes back to the parents who are ignorant--- ¢ty faen and women need education.
Let it be done by civic educators and NGOs. | do want the Government to do it
because it will go through the chiefs again and esah them suffer from the same
problems as all men. So, | would rather have théON@oing it and it can be done in
churches and seminars.

Commissioner Dinka: Do the NGOs have sufficient resources to do it?

Ms. Josephine Mboje: | think so.

Commissioner Dinka: So, if that is the case, why are they not doing it?

Ms. Josephine Mboje: Those who are already on the ground now?

Commissioner Dinka: Yes.

Ms. Josephine Mboje: | have not seen FIDA since it is very far from Maybe they do
not have funds; | do not know but | always thinktttNGOs can help. Paralegals have
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been here in Mwatate. They have gradually spreadoioConstituency and they have
been coming.

Commissioner Dinka: Do husbands allow their wives to go and listerhise people?

Ms. Josephine Mboje: In fact, in our community here, if you go to anyetieg, you will
find women. Women are in church, school meetings @mmunity work. So, it is easy
to get women as long as they are doing it arouant ttomes. If you ask women to go for
a seminar for five days in Mombasa, many of therh mat go but if you come to the
ground, then they will be there.

Commissioner Dinka: Then justice can be done particularly by charitesl civil
society groups. So, my question for my sister Madidwadime is: You said that 63 per
cent of the land is made of the national parks; sad some other land is owned by big
farmers, essentially Taita Taveta. You then saad tive remaining 6 per cent is shared by
the population. What is an average farmer’s acr@ageur area? It must be very small!

Ms. Mwadime: For many who have a lot of land it measures one.adany of them
have 0.9 acres and most of them do not have eielsl The 6 per cent is on the hills.

Commissioner Dinka: First of all, it is on the hills and secondly,stane acre?

Ms. Mwadime: One acre and if it is very large, two acres onhiis. On the lower
ground where my sister comes from, the entire sreanational park. So, they have been
trying to get it returned to the citizens — at te@S per cent of it. Sometime in 1999
before Kenya became a multiparty state, then Reesilfloi announced that from now
then on 25 per cent of the national parks both Hastvo and We Tsavo would be
retuned to the residents but that was just emflity itawas not documented nor gazetted.
So, we have waited for so long. When the Independdeactoral and Boundaries
Commission (IEBC) was here last week and on Moritsyweek, the issue was spoken
of and we recommended that our size of our landlghioe increased, so that it includes
some part of the Kenya Wildlife Service (KWS). Maythe commission can consider
that.

Commissioner Dinka: | come from a very old family and for a family thathusband,
wife and two children, one acre is inadequate. t8ere must be some kind of land
redistribution in favour of the residents. Do ybink if they give back 25 per cent of the
national park land, it will be sufficient for thepulation?

Ms. Mwadime: Yes, for the time being but for posterity, we dtidive to push on. For the
time being, it will really help our community.

Commissioner Dinka: Thank you very much. | have no further questionsylow need

to inform the women about their rights and at tames time talk to your men folk so that
they will be also supportive of the cause of worsgrte they are not enemies. So, men
must be part of your constituency. Try to win themer and | think that will be very
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effective. Secondly, regarding the land issue, ihkhyou must organize yourselves
effectively and present your case to the Governraspécially now that a new system of
county governments is coming up who would be mar&une with your problems and

they can do much better for you. Thank you.

The Presiding Chair (Commissioner Shava): Thank you, Commissioner ®ink/e
have interacted very well Mama Josephine and Marita Bver the last two days. | am
happy for the interaction. Mama Josephine, | jughtato confirm that you said that you
are a volunteer community worker, and you also workMaendeleo Ya Wanawake. Is
that correct?

Ms. Josephine Mboje: Yes. Maendeleo ya Wanawake is a volunteering orgéion and
then | have been doing work in the CDF, educatiorsdries, District Education Board
(DEB) and | was even a director of Coast Water i8esvBoard; | am also a lay reader in
the church. So, I interact a lot with the community

The Presiding Chair (Commissioner Shava): You have a very wide netwbrélso
wanted to comment that you are a valuable resdordhis area. | am very happy when
you talk of the paralegals. Are those the paraketiat were trained by FIDA?

Ms. Josephine Mboje: | do not know how it started but there was one tihey invited
me to go for a seminar but | did not go; | senti@nd of mine there. She has been doing
a lot of work and she has brought them down heheyThave agreed to conduct some
clinics here and there to educate people on some ¢& how to go about dealing with
their problems and | am very happy.

The Presiding Chair (Commissioner Shava): | am also happy that thagramme has
been effective to help women to be able to reptethemselves. Finally, | would like to
commend you for your quest for knowledge. | thirduyare a very good example of a
teacher and one never stops learning.

Ms. Josephine Mboje: Yes, | am a teacher and we say that we never stmhing.

The Presiding Chair (Commissioner Shava): Thank you very much for ryou
contribution. Mama Frida, | just have one questfon you. On the issue of FGM,
because there are different communities that lime this area, amongst which
communities is this problem prevalent? We know ammunities around the country
where it happens, it is a precursor to early mgesaand even forced marriage; that cuts
short the education of the child, so that you heaveoman raising children when she does
not have a lot of education and knowledge.

Ms. Frida Mghanga Mwadime: As | said earlier, this issue has not been spoKen o
generally among the Taita who live around Mwat®i@, and Wundanyi and among the
Taveta, and even among those who are very relidikesnmulsims. For Christians, it is
not too much, but there are those who carry itsaatretly; it is something that is going
on.
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The Presiding Chair (Commissioner Shava); Thank you for that clartima With that,
we have no further questions for you but we thamk fpr your contribution in helping us
to seek the truth for Kenyans, so that we can wstaled our problems and seek solutions
to them. We thank you both very much for your cbntions.

Ms. Emily Kimani: Commissioners, our next witness is Witness Code [@eathe list.
(Mr. Kennedy John Mutungu took the oath)

Ms. Emily Kimani: Mr. Mutungu, how are you this morning?

Mr. Kennedy Mutungu: | am all right.

Ms. Emily Kimani: The main reason why you are before us this morisifogcause you
recorded a statement about unemployment, you leeilogmer employee of the African
Retail Traders (ART) Kenya Limited. Is that correct

Mr. Kennedy Mutungu: Yes, but it is the ART.

Ms. Emily Kimani: Before | invite you to make your presentation, pee#ell us your
full names for record purposes.

Mr. Kennedy Mutungu: My names are Kennedy John Mutungu. As of now, lam
farmer.

Mr. Emily Kimani: | invite you to make your presentation. Highlighétissues and then
make your recommendations. Welcome.

Mr. Kennedy Mutungu: As you have been told, | was an employee of AR®ined the
company in 1978; we had been employed by the IGB@dtments Company. The ART
was under ICDC Investment Company but as at 1989 company was sold off to a
Hindu family called the Meltrata Family. When wer@esold off to a new employer we
asked to be paid our dues before we were handedmtige new employer.

When we were sold off to a new employer, we trizdgk to be paid our dues before we
were handed over to the new employer, but we wacethat all our benefits had been
transferred to the new employer. We had a providehéme that was doing well and up
to 2003, people who retired and others who lefirtfods on their own were paid their
dues well. We were surprised when in 2001, the MexgpDirector Hiteshi Mederata and
Mr. A M Nthiga who were trustees to the Asian schemas we later realized - had halted
the scheme. Funds were being deducted but they marédeing handed over to the
scheme. It amounted to Kshs100 million. They sald lwonds worth 6 million shillings
which had been invested in Barclays Bank. In 2@68,company was taken over by a
receiver. When it was put under receivership, weewsent home empty handed. We
were not paid even a single cent. The company wasydvery well and the receiver
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came in to claim a debt of Kshs120 million but &operiod of six months, we were able
to collect all the funds and the receiver paid lalnhsff but the employees went home
empty handed. Every month, the company made ovesXX million and so, in six
months, it had cleared the debt. A company thatwash Kshs500 million was sold for
Kshs40 million and a down payment of only Kshs3ionl Our co-operative ART Sacco
tried to buy the company at Kshs200 million but thas not possible. It was sold off to a
rich man. When it reached to that point, we triedobk for any legal means to get our
dues but we were not successful.

We are requesting this Commission to assist us,cén, to be paid our dues from our
provident fund and if it is possible, even our stafirement benefits should be paid.

Ms. Emily Kimani: Thank you very much for your presentation befaehis morning.
Before | proceed to ask you questions, there igrglgman seated on your immediate
right, I do not know if you would mind introducirigm to us.

Mr. Kennedy Mutungu: It is good for me to introduce this gentleman ta yeecause |
would also like him to speak a bit. This gentlensaname is George Mwasiwa and he
was my colleague at work.

Ms. Emily Kimani: You have presented all the issues that you fdogtsh to ask you a
few questions from your presentation. You startedetling us that you were employed
by ART in 1978. Is that correct?

Mr. Kennedy Mutungu: Yes itis.

Ms. Emily Kimani: You were employed at what position?

Mr. Kennedy Mutungu: | was a salesman and | went up to managerial positio

Ms. Emily Kimani: You have told us that it was sold in 1999. Wag tha year you
were terminated from duty?

Mr. Kennedy Mutungu: No. | was not terminated that year. We were haralext to
another employer and we continued working with him2005, that was when the new
employer laid us off and we went home empty handed.

Ms. Emily Kimani: How many employees were sacked?

Mr. Kennedy Mutungu: We were about 300 employees.

Ms. Emily Kimani: And none of you got to receive his or her benefits

Mr. Kennedy Mutungu: None of us; not even one.

Ms. Emily Kimani: Did you belong to any union?
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Mr. Kennedy Mutungu: Others were in the union but, later, we were pubat of the
union by the new employer who bought the compariy9@9. All of us were told that we
were in management.

Ms. Emily Kimani: Did the union try to advance your cause after yetmination from
duty?

Mr. Kennedy M utungu: None of us was left behind and so, none of ugWad it up.

Ms. Emily Kimani: You have highlighted in your testimony that yoedrlegal means.
Maybe, you could give us more details like the gagaber and when you went to court.

Mr. Kennedy Mutungu: We contributed some money but the case was red fi
Nairobi. It was filed in Kisii. It was filed in 2@.and it was case number 55. Up to now,
we do not know how the case is going on. We ddhage any information.

Ms. Emily Kimani: Do you have any lawyers on record?

Mr. Kennedy Mutungu: It is the same lawyer who was spoken of. It wad ba had
filed the case but he was not able to take it tartcaJust the other day, we got
information that the case was going on but we dohawe any written documents in our
hands.

Ms. Emily Kimani: | have no further questions for you.

Commissioner Dinka: Thank you very much Mr. Mutungu for your testimongou
served for over 20 years in this company - 78-93hat right?

Mr. Kennedy Mutungu: Yes.

Commissioner Dinka: When you were dismissed, what was your level encibmpany?
Mr. Kennedy Mutungu: | was a manager.

Commissioner Dinka: Manager of the company

Mr. Kennedy Mutungu: | was the shop manager.

Commissioner Dinka: What do you mean by shop manager?

The Presiding Chair (Commissioner Shava): Perhaps, | can assist Adrean Retail
Traders was an organization where people could dnods on hire purchase. Is that

correct?

Mr. Kennedy Mutungu: It was a hire purchase shop.
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The Presiding Chair (Commissioner Shava): So, you were a manager efodrthose
shops?

Mr. Kennedy Mutungu: Yes, | was the one managing.

Commissioner Dinka: Was it engaged in import/export or only in locapiyoduced
goods?

Mr. Kennedy Mutungu: Some of the goods came from the country and aqthers
especially electronics, came from outside the agunt

Commissioner Dinka: Finally, when the receivership was declared, wdsecause the
company went bankrupt so they could not pay thelt tb the bank or what happened?

Mr. Kennedy Mutungu: The rich man had taken a loan from Barclays Barkle was
not able to service it. That was when the recedaene in.

Commissioner Dinka: Barclays was paid back the money. So, what happenéke
company? Was it dissolved, liquidated or is it stintinuing?

Mr. Kennedy Mutungu: The company continued when the receiver came enyvarked
with him and we ensured that we had collected emdugds and paid the loan. So, we
were left with the new owner. The new employer Inelgging us off on little faults. Any
small mistake could lead to being fired becausekhmew that he did not have any
responsibility of paying us.

Commissioner Dinka: So, that was a totally new ownership and new mamagt which
sort of got you with the company but it is not treginal employer.

Mr. Kennedy Mutungu: It was not the original employer who had employsd

Commissioner Dinka: Did you have an employment agreement contract thighnew
company that bought the company?

Mr. Kennedy Mutungu: There was an agreement because we had the provideh
scheme which he was in charge of but later, wedauut that they took our money and
they were investing it elsewhere. They did not Ipeedankrupt. The original owner who
had employed us owns companies like Slumber Lardl R@ Bython which they
continue to operate up to now.

Commissioner Dinka: They have not paid back even your provident fumakt tyou
contributed?
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Mr. Kennedy Mutungu: Not a cent. | am claiming Kshs2.1 million. Thatwiat they
owe me. All my benefits from when | began workigtthe time | left. | worked for 26
years.

Commissioner Dinka: And your lawyer did not come back to you to tetluywhat
happened?

Mr. Kennedy Mutungu: We were so many and this was being done in Nasolwere
not able to interact well with them and just thaestday, we tried to follow up and we
were told that the case is in court and that it Wasl in 2010. We do not have any
written document showing that there is a caseishagally going on.

Commissioner Dinka: So the file is still open and the court case iif attive although
no verdict has been given?

Mr. Kennedy Mutungu: | do not know about that very well and no judgmieas been
made.

Commissioner Dinka: Why can’t you make a telephone call to your lawjyest to find
out the latest? You do not have to go to Nairolzgk him.

Mr. Kennedy Mutungu: We have tried to look for those who were handtimag case in
Nairobi and we did not find them. We hear others @ Tanzania and they are not
reachable. So, we are stuck.

Commissioner Dinka: | empathize with your difficulty and | have no fiuer questions
for you.

The Presiding Chair (Commissioner Shava): Mr. Mutungu, this is a vemgcking story
that you have told us of basically directors ofompany stealing money that belongs to
the workers and using it to fund other businesselsl@aving the workers without a cent
after 26 years of work. | just want to clarify somwfethe details. ART was under ICDC,
and then ICDC sold ART to the Medirata family in989 Things continued to go
smoothly until 2003 or 2001?

Mr. Kennedy Mutungu: In 2005 was when problems started when the receis@me
in. In 2005, we started hearing that they had etiamterfering with our funds and they
stopped the scheme because they were deductingynboreéhey were not handing it
over.

The Presiding Chair (Commissioner Shava): | have written that in 20@4d., Nthiga and
Mr. Medirata who were the trustees of the providend stopped the fund. Is that what
you said?

Mr. Kennedy Mutungu: Yes that was then.
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The Presiding Chair (Commissioner Shava): Did they stop taking contidns or did
they stop paying people who were leaving?

Mr. Kennedy Mutungu: They continued deducting money but they stoppkuhdathe
money to where we were saving it.

The Presiding Chair (Commissioner Shava): Where was the money supptusdx:
saved?

Mr. Kennedy Mutungu: We had Minet Insurance Brokers.

The Presiding Chair (Commissioner Shava): | have also written tha003, there was
a good employee benefit scheme. Is that correct?

Mr. Kennedy Mutungu: Yes.

The Presiding Chair (Commissioner Shava): So, those are two sepdraigst There is
the benefit scheme and there is the provident flanthat right?

Mr. Kennedy Mutungu: That was where we did not understand quite wedabse all of
those who left those years were well compensateédvhen we started leaving, it was
claimed that there was no money to pay us. Whemdbeiver came in, he said he was
not concerned with this issue and that we shodldvioour employer to pay us back our
money.

The Presiding Chair (Commissioner Shava): You said you rose to beop shanager.
You were responsible for the ART employees workmthat shop.

Mr. Kennedy Mutungu: | was in charge of the employees and the propghaywas in
the shop and all the activities; banking and alafTis what | used to take care of; the day
to day activities of the branch.

The Presiding Chair (Commissioner Shava): So, you were responsible ther
accounting.

Mr. Kennedy Mutungu: We were just required to bank.

The Presiding Chair (Commissioner Shava): You were in the positiorknow how
much money was being taken to the bank everyday.

Mr. Kennedy Mutungu: Yes.
The Presiding Chair (Commissioner Shava): And you were in a posititso & know

the people who had taken goods on hire purchase.wére the one who has to follow
them up to make sure that they completed their paysn
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Mr. Kennedy Mutungu: Yes.

The Presiding Chair (Commissioner Shava): You were responsible fockstg your
shop and for paying salaries of employees in ybops

Mr. Kennedy Mutungu: No. The salaries were coming from the head offaceall of
us.

The Presiding Chair (Commissioner Shava): Did you have anything to with
remitting deductions for the staff under you orttivas also done at the head office?

Mr. Kennedy Mutungu: That was taken care of by the head office in Nairob

The Presiding Chair (Commissioner Shava): At the time you had the ésgmumber of
employees in your shop, how many employees weyeun shop?

Mr. Kennedy Mutungu: There is a time | had six employees who were waykinder
me and it was a big branch.

The Presiding Chair (Commissioner Shava): Did you interact with mamag# other
shops? Was there a forum, did you use to have ngsetir were you in a position to
know what kind of profits or losses they were makin

Mr. Kennedy Mutungu: Every shop had its own targets on collection aldss | was in
Mombasa Town and we had about four branches. | kwbat every branch sold and
what they collected.

The Presiding Chair (Commissioner Shava): Are you saying that youiara good
position to know the kind of money that should hbheen remitted to the head office?

Mr. Kennedy Mutungu: Yes.

The Presiding Chair (Commissioner Shava): Thank you for that clartima My next
guestion is: Do you know the name of the receiv@hH® was the receiver who came in to
collect the money on behalf of Barclays?

Mr. Kennedy Mutungu: It was a white man called Adrian.

The Presiding Chair (Commissioner Shava): And then you said that wherMediratas
took over ART, they said that management couldb®&dbng to a union, so you had to

leave the union?

Mr. Kennedy Mutungu: They said that they were in charge of us. Wheg tbek over
the company, they were the ones running the company
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The Presiding Chair (Commissioner Shava): | am saying that you wekedarlier
whether you belonged to a union and you said thegnayou joined, you belonged to a
union but now that you were a manager, the new osweaid that managers cannot
belong to a union. Is that what you said?

Mr. Kennedy Mutungu: It was a law that when you got promoted to mariaber
position, you could not be in a union. They remdiire the union but they were later
asked to leave.

The Presiding Chair (Commissioner Shava): Is it only those in managemdio were
asked to leave the union or was every employeerF fold to leave the union?

Mr. Kennedy Mutungu: All of us were forced to leave the union.
The Presiding Chair (Commissioner Shava): Which union was it?
Mr. Kennedy Mutungu: It was Food and Allied Workers Union.

The Presiding Chair (Commissioner Shava): Thank you. That is clear. ddileague
was asking you some questions to try and understend/ay your court case is going. |
am also having a bit of difficulty understandingthThis all took place in 2005 and then
the 300 employees scattered because people wae lgksurprise and they had to try
and make their living. You say that some even venfar as Tanzania. It was only in
2011 that you managed to come together and putafdnsome sort of case in court for
the first time. Is that the situation?

Mr. Kennedy Mutungu: We had started much earlier but the ones who wecharge

of it were at the head office in Nairobi. We gdegal opinion and that is what we gave
as evidence. Later, they said that he was too ekperand that they would look for
another lawyer. They said that they had a lawyes whs now carrying out the case and
that instead of filing it in Nairobi, they woulddithe case in Kisii because they said that
there was a small number of cases there than Naifobm then, we did not get any
information and each one of us had contributed smoeey.

The Presiding Chair (Commissioner Shava): Who is your colleague whim isharge
with coordinating with the lawyer in Kisii? Whotise focal point?

Mr. Kennedy Mutungu: There is one called Siso.

The Presiding Chair (Commissioner Shava): Is Mr. Siso the one cootdigayour case
with the lawyers?

Mr. Kennedy Mutungu: Yes. That is because he is the one who was follgvtiap.

The Presiding Chair (Commissioner Shava): But you said that you alhtcbuted
money for the lawyer?
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Mr. Kennedy Mutungu: Yes, we contributed money.

The Presiding Chair (Commissioner Shava): Thank you very much. | tHiokderstand
the case better now, Mr. Mutungu, and the gentleat@ompanying you. This is really a
very sad case but the encouraging thing is thaethedividuals are still around and the
fact that you have already started a court case.0OWeur part, will do what we can to
assist you with that case and to ensure that peaplgpaid because what happened is
wrong. Under the Constitution now, it is your rigbtbelong to a union. You cannot be
forced not to belong to a union. Rules about mameage, perhaps, are exempted but
workers have the right to belong to a union, wasKeave a right to strike and workers
have a lot of rights. | think this will assist irying to make sure that you get justice.
Please remain; if there is any other question youldvlike to ask our legal team, then
you can talk with our legal team after this sessiod be assured that we will do all that
we can within the powers given to us by the lawgsist you to get justice. We thank you
and we have no further questions for you.

Ms. Emily Kimani: Before | stand down Mr. Mutungu, he has a writealjout the

issues that he has talked about. | wish to askihhma is willing to furnish us with the
same. Mr. Mutungu, would you wish to adduce thismmoeandum as part of your
evidence before this Commission?

Mr. Kennedy Mutungu: Yes | would like to hand it over. There is anotbee that we
sent.

Ms. Emily Kimani: | request that this memorandum be admitted to fpart of the
records of the Commission.

ThePresiding Chair (Commissioner Shava): The memorandum is so admitte
Ms. Emily Kimani: Commissioners, our next pair of witnesses are biatims of police
brutality albeit under different circumstances. flisavhy they are appearing before us as

a pair. That is witness code 15 and witness codes3ier the cause list.

The Presiding Chair (Commissioner Shava): Leader of evidence, | prestirat we will
listen to one witness at a time and question omeess at a time for ease of the process.

Ms. Emily Kimani: Yes.

(Ms. Esther Wanjiku and
Mr. Salim Rashid took the oath)

Ms. Emily Kimani: | will start with you, Mr. Rashid. How are you shinorning?

Mr. Salim Rashid: | am fine.
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Ms. Emily Kimani: The main reason you are before us is because gourded a
statement earlier on about police torture and dietenls that correct?

Mr. Salim Rashid: That is correct.

Ms. Emily Kimani: | would like you to make your presentation butdsefyou proceed
to give us your testimony, you will start by tetlimis your full name and your occupation
for record purposes.

Mr. Salim Rashid: My name is Salim Lungala Rashid. | am an ordin@mnmer after
leaving my teaching job because of the problemsl kel you. | am a resident of Taveta
District.

Ms. Emily Kimani: | welcome you to give us your testimony. Take luugh your
tribulations and give us your recommendations.

Mr. Salim Rashid: After my school, | trained as a teacher. | startedking as a teacher
after | went to a college in Tanzania after my edion in Kenya. | taught from 1975 to
1986 when | decided to leave my job there and cohao& home to Kenya so that | could
be near my parents being the first born in my faniil 1987, | asked to be a teacher here
in Kenya and | was accepted after sitting for @ariiew in Nairobi and | was employed
as a teacher in Mrambani Primary School, Tavestaited working there in January,
1988. As | was going on with my job, on"80f September, at 2.05 pm, | was picked
from school by security officers from the SpeciahBch in Taveta Station. They told me
that they had issues they wanted to discuss wittbmehe discussion would be at the
police station. They took me there but before wethere, we passed through my home
and a search was conducted. They searched my hwinand that | had some scripts
that | had written as a Kiswabhili teacher concegrigadership and it was a story. They
required letters concerning one of my relatives sehaame was Komeja Mswiya but
they did not get any such letters. So, they tooksenpts and they also took me directly
to the Taveta Police Station. They questioned titdeaand | spent the night there. In the
morning of 3%, | was taken to Voi Police Station. | was putémand and | continued to
be questioned.

The Presiding Chair (Commissioner Shava): Moja kwa moja is not oneohg. It is
directly. Just for the sake of the record so thatde not have the Hansard talking about
one by one.

Mr. Rashid Salim: After | was taken to Voi Police Station where Isanguestioned. In
our discussion, | was associated with an orgamizatiat | was not conversant with that
was called Mwakenya which many teachers had besacited with. Later, |1 got
information that my relative Mohammed Komeja hadoabeen associated with this
association and he was lucky to escape before beawasted by the police. He escaped
and went to Tanzania. | assisted him to escapeatoSalaam. That information is what
led to my arrest because of assisting him to theecountry for his own security. In our
discussion, they were asked for information aboimt land also information about
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Mwakenya and the scripts that | had written and thay had found in my house. |
answered their questions and told them that | wasaware of any information about
Mwakenya but | was aware of Komeja Mswiya and tmathad fled the country, but |
was not associated with him and Mwakenya. After sreek of questioning in Voi
Station, | was taken to court off"™November on accusation of having some inciteful
literature. 1 was not allowed to answer to the aation until the Director of Public
Prosecution gave a clearance. So, | stayed indhmamd waiting for clearance. After
three or four days, the response from the Attoi@eperal came and | was told that the
case will be heard in Voi and that | should beasésl under Clause 87 where | could be
released and arrested at any time. When | camd did, not go anywhere because the
policemen were waiting for me right there. They pi& under tight security and they re-
arrested me. They took me to the police statiomt Elwvening, | was taken to a small cell
in Railway in Voi where | was detained.

The following morning, | was taken to Nairobi andids directly taken to Nyayo House.
That is where my problems began. The interrogatok long in the Nyayo House cells
where | stayed between November and the end ofrbBleee The first time | was put in, |
was detained in the first cell which was white wexbland it had a very dim light. | was
not able to tell whether it was day time or whethewas night. | was there for about
three days and on the fourth day, the interrogatinriront of the security officers began.
On the first day, it was just normal interrogatidimey asked me about Mwakenya and |
told them that | did not have any information abth&m and | was not associated with it
and that, it was something that | had heard abouhe news but | was not associated
with it. They asked me about the fleeing of Mr. Maimed Mswiya through Dar-es-
Salaam. He later got assistance from the UN anddm to Norway where he still lives.
They asked about him and I told them that | knemv tiell because he was my neighbor
but I was not with him in Mwakenya and if he wasi@mber, | was not aware.

They asked about the literature they found in myseoand | was able to answer that
because it was mine. | had written it but it did have any kind of inciting message. It
only spoke of the neo-colonial system of governnagrtt it was in a story form.

So, after interrogation the first day, | was taketk to my cell, the usual cell - | was
alone - where | was left for about three or fouysddagain. Then the second round of
interrogation began and it continued that way. Aéeery three or five days, | would be
taken back for interrogation. The cells are undmrgd at Nyayo House. They normally
take one upstairs for the interrogation. Duringtlai period, your eyes are covered with
a black cloth until you reach a place where you sigrthen they take off your blindfold
and you can see the officers interrogating you.yTere never less than 10 in number.
They were always between 10 and 15.

After two weeks, | was transferred from the celtdgse my response was always the
same. My response was that | had no association Mivakenya. | did not have
information about the movement. | was transferned &@ken to a second cell which had
black walls. The size was smaller than that offitse room. The first room could fit only
a mattress. There was darkness in that room. ™aaseno light. When you go in there,
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the door is closed and you remain in there. It thhassame routine there. | would stay for
three or four days and then interrogations continue

Now the beatings began during the interrogatiomoluld be stripped off my clothes.
They would stand up and all contributed towardgsibgame. They kicked and slapped
me while the other officers were seated. That dmrdicontinued for up to three sittings.
When they discovered that my response was alwaysame, | was again transferred to a
third room.

The third room was red in colour. The size wassame as the second one. A warning
was given that if | did not respond as they wantey;life would be in danger. They told
me that | should be aware that every prominentguensid been at that place where | was
being interrogated. They told me that the seatd seated on, Raila and Matiba, had sat
on it and they answered questions. They said: 8amdl try to joke; you are a small
person. | answered and said that the truth thatnsy heart is what | would tell them and
that | could not add anything because lies wouldh®adp me. They also told me that |
should be aware that President Moi was aware whess and that they could not do
anything without his knowledge. | told them | wasppy and that if that was what would
take my life away, then it was okay because thai&eat knew that | was there. | told
them that if my life would be taken away for speakihe truth, then that would have
helped me.

After one week, it was now almost the end of Felyruay stand was the same. During
the interrogations, they would now beat me. Theyewgsing some pieces of wire to
whip me, but my stand remained the same. In my fweek of being there, | was taken
to a section with something like a swimming poolds left there for three days in that
pool of water. There was no food and no one waswanicating with me. The pool had
very cold water and you had to go in and stand. Whstood in the pool, the level of
water reached my neck such that | could not sie @hly thing you were able to do was
just to lean on the wall because sometimes youdcoot stand from weakness. You
would lean on the wall and find that you were inevand you could not sit. God helped
me.

After three days, they came to take me from themas in a bad state. They took me
directly to the interrogation room. | was like &hfiwhich had been taken out of the
fridge. | was in a very bad state. | was not ableatk. They only brought me tea because
they were aware that | had not eaten anythinghieet days. | was given some tea which
| drank. They also gave me some time to rest aeadnierrogation began. However, my
stand was still the same. Once again, they stripped

On this final day, from the pool of water, theydtisy private parts using some rubber.
They started burning my private parts using a sstatk. It is a worrying condition. It
affected my life but God helped me. | went throtiggse trials---

(The witness broke down and cried)
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The Presiding Chair (Commissioner Shava): Sorry for talking about ysuifering and

remembering very painful experiences. We will gioel a moment to recover. We will
take it at your own pace. Take a minute, if youdhaaninute. We will wait for you until
you are ready.

Mr. Salim Rashid: Allow me to finish because | am almost cominghe &nd of my
statement. After that, | was taken back to thet ficom in a very bad state where |
remained for about three days. | was taken agaough the same torture for a second
and third time. At the beginning of January whéradl been taken to the first room, one
day at about 3.00 p.m., | was taken to the HighrCuailnere they preferred charges
against me of being in possession of incitefukditere. |1 denied the charges and | was
taken to remand. | was not taken back to the usmaand. | was taken to Industrial Area
Prison where | stayed. After one week, | was tab&ck to court. The same accusations
were made against me. When | denied the chargegudge made his ruling there and
then. | discovered that they did not have any ewdebut he convicted me. He told me
that | was charged under the law of security, butfbond of Kshs500, 000 and a surety
of the same amount, | could secure my release.

Since | did not have any one to raise that suresbs500, 000, at that time, it was a lot
of money. | was taken to the Industrial Area Prismemained there up td°February. |
was surprised to be called again. | was taken ftwere. | was put in a vehicle and taken
back to the High Court at about 4.00 p.m. | remghitieere and later when | was taken
into court, the judge said that he had reviewedbogd because | could not raise it.
Therefore, the bond had been reduced from Kshs800, and that it would be my
personal bond. | was allowed to go home. The ewder that bond is right here. | would
like to produce this as evidence here and of theeges also. So, | was released &h 3
February, 1989 at about 6.30 p.m. However, | waown without any single penny. |
walked up to Makadara to see my relatives. | adritreere at about 9.00 p.m., and they
received me well. My life began afresh. | had batacted a lot economically, socially,
psychologically and health wise.

Today, | am happy that | have got the opporturotprtesent this information before this
Commission. | am happy because | believe thatishisme of the problems in my life that
the past Government oppressed me. That was thefeng job. | was not given back my
job. It became the end of my employment life. Uméov, | am a farmer.

My opinion is that there no human beings who wdiklel to have their life or income cut
short or even to be affected socially. When | waissded, my family was discriminated
against and viewed as a family that should notibiged according to the Government’s
opinion at that time.

If there is reconciliation and the pursuit of jasti then compensation would be one of the
things | would recommend. My family was greatlyeafted.

Ms. Emily Kimani: Thank you for taking us through your very painéxiperience on
which | empathize with you. | wish to ask you a fguestions from your testimony.
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At the point when you were arrested, you told usmiater that you were asked about
your cousin; that is Mohammed Kumeja, who had fedanzania and you had assisted
him. However, at the first point when they cameapprehend you, did they give you
reasons for arresting you?

Mr. Salim Rashid: They did not explain it to me.
Ms. Emily Kimani: Were you the only teacher who was arrested apibiat?

Mr. Salim Rashid: From Taveta, | was the only teacher. Howeverhat same period,
other teachers in Kisumu were arrested.

Ms. Emily Kimani: You proceeded in your testimony to tell us thatythlso took you to
your house where they found a publication on somgtthat you had written. From your
testimony, you say that they found a novel by then@ “Cheche ni Moto”. Did these
police officers have a search warrant?

Mr. Salim Rashid: They did not have a search warrant.

Ms. Emily Kimani: Did you know about the Mwakenya group from youusia prior to
his fleeing to Tanzania, or did you first hear atibe group when you were arrested?

Mr. Salim Rashid: | was not aware of anything about Mwakenya.

Ms. Emily Kimani: What did you find out about this group? What waes objective? |
know in your testimony, you told us that many teashwere part of the group.

Mr. Salim Rashid: Pardon me. | did not hear the question.
Ms. Emily Kimani: You have confirmed that you did not know about iheakenya
group. However, much later maybe from the intertiogaand other people, what did you

gather about this group as to why it was formed?

Mr. Salim Rashid: | later got information that it was a group thaasamput together to
look for political reforms in Kenya.

Ms. Emily Kimani: After your arrest, you told us that you were take Nyayo House.
You kept saying you were kept in a dimly-lit roomdathey kept changing the rooms.
Were you alone in all these rooms or were therergtbople?

Mr. Salim Rashid: | was alone.

Ms. Emily Kimani: Were you given an opportunity to defend yoursalfthe High
Court?
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Mr. Salim Rashid: | was not given an opportunity to defend myself.

Ms. Emily Kimani: | have no further questions for you. You have iglmed us with
some newspaper cuttings which you wish that them fpart of the Commission record.
Presiding Chair, | pray that the documents thawttieess has adduced be admitted.

The Presiding Chair (Commissioner Shava): The request is granted.dbcements are
admitted.

Ms. Emily Kimani: Thank you, Mr. Lungala. | am very sorry about wigati went
through. Before | hand you over to the commissisneid you go to the court to sue the
Government over these atrocities they committedhaggou?

Mr. Salim Rashid: | was not able to because of my economic states Mwmuired
enough money to go to court for such a case. leteéd hire a lawyer. | am poor and |
was not able to engage a lawyer. At that time, whth kind of Government we had, it
was not easy to sue the same Government.

Ms. Emily Kimani: Thank you for sharing with us your very painfubrst In the
coming month, we will also be having thematic hegsi on the Nyayo torture victims.
So, | hope you will keep tabs to also know whateotipeople underwent. Your
recommendations will be taken on board.

Commissioner Dinka: Thank you very much, Mr. Salim, for your testimonyis a very
sad experience that you had. We empathize with goffering and pain. | have one or
two questions to ask. Do you know of the Nyayo Hotasture chamber survivors?

Mr. Salim Rashid: | have heard of it on radio, but unfortunatelipave not been able to
meet anyone who is concerned with it because Idhtweat that group is in the central
region.

Commissioner Dinka: They are known to us. If you talk to the leaderwidence later
on, perhaps, she could even give you the telephander of the chairman of Mr. Buke.
It would be useful for you to talk to them becaaseumber of them have gone to court
and have won their cases. In some cases, theyldemreawarded a large sum of money
for compensation by the Government according todbart. So, | think it would be
useful for you to communicate with him by telephoHe is a very helpful person. He
can help you. He was tortured for a long time. Heswhere with the Prime Minister and
Mr. Orengo. So, he will be very sympathetic to yoase. He would be very helpful.

Mr. Salim Rashid: Thank you.
Commissioner Dinka: You were arrested on your return in 1986 and tleégased you

one week later. They then re-arrested you. In tataluding the three months in Nyayo
House torture chamber, how long have you beenisop?
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Mr. Salim Lungala Rashid: | have been in prison from 8@ctober up to "8 February
in 1989.

Commissioner Dinka: | do not know whether | understood you properlyt Ihe
interesting thing is that you were sentenced to ywars imprisonment or a bond of
Kshs50, 000. However, the same day, the judge @thhig mind and released you.

Mr. Salim Rashid: It was not the same day. It was after three weeks.

Commissioner Dinka: The whole of this Commission has visited Nyayo s#torture
rooms; the black rooms and the red rooms that yue fust mentioned. We have seen
them together with a number of survivors from tioature place. We know what you are
talking about. | assure you we will make approgritihdings and recommendations in
our final report.

ThePresiding Chair (Commissioner Shava): Mr. Salim, | would like &saciate myself
with the remarks made by my fellow commissionethigir entirety. | will only add that |
would like to see you at the hearings in Nairobiewhwe are talking to the issue of
Nyayo House torture chambers. So, | am instruatnglegal officers to ensure that this
happens. | think it will be useful as my fellow comssioner has said for you to meet
other people who have gone through what you hawe ¢jrough, so that we can see the
best way to help you. It is recognized by the guttie Executive and Kenyans at large
that those things were happening even if peoplesvaEmying them and for that to
happen to any human being; any Kenyan, for thateamas wrong. That Kenyan should
have justice. So, in this instance, we hope wesed you in Nairobi where you can listen
to the proceedings and where also you can link itip people from different parts of the
country who went through what you went through tfsat we can look for a solution.
Thank you for your courage in coming here to relivat experience. | have no further
guestions.

Ms. Emily Kimani: With your kind permission, there is a clarificatib want to make
from Mr. Lungala. The statement reads that you wgiven the option of a fine of
Kshs50, 000, but from your testimony, | heard yay Kshs500, 000.

Mr. Salim Rashid: It was Kshs50, 000.

The Presiding Chairlady (Commissioner Shava): Let us be clear. | beligw the
witness said that the first time that the coureduthat the tortures be given Kshs500, 000
in two years time. The second time the court satg%0, 000 on your own cognizance.
Mr. Lungala, is that the correct position?

Mr. Salim Lungala Rashid: Yes, that is the correct statement.

Ms. Emily Kimani: Commissioners, our next witness is Witness Coda2@er the

cause list. The witness who was before this one swale 15. So, we are at code 20.
Before | proceed, kindly, tell us your full names fecord purposes.
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Ms. Esther Wanjiku Mutheu: My name is Esther Wanjiku Mutheu.
Ms. Emily Kimani: What do you do for a living?
Ms. Esther Wanjiku Mutheu: | am a farmer.

Ms. Emily Kimani: You are here before us because you wrote a stateabent police
torture. Is that correct?

Ms. Esther Wanjiku Mutheu: Yes. That is true.

Ms. Emily Kimani: Make your presentation after which you will prodee give us your
recommendations.

Ms. Esther Wanjiku Mutheu: On 17" May, 2004, at about 9.00 p.m., when we were
asleep, | heard a noise as if one of my childresh dygened the door and was running
away. | had some maize in the shamba. Usually, tlaelyto fend off elephants. | ran out
and when | went round the chicken house, there ssaseone standing there. He said:
“Mama, go back inside.” | was beaten. | fell andcteamed. | told my children: “Run
out. There is someone who has injured me. Oneeotlildren ran out with a torch but
the torch was hit and he was told: “This is the OS&ut up.” | screamed again. He told
me: “Shut up and go back inside.” | told them haam ¢ be quiet and you have hurt me?
They said: “Wake up. Stop pretending.” | told hinat he had broken my leg. | tried to
stand but | fell back. I screamed again and he spokKamba saying, be silent.
Tomorrow morning, you will be brought to my officEhey ran away.

It occurred to me that they had got my son and tookwith them. In the morning | was
taken there with a motorcycle by my last born whokt me to the OCS'’s office. The
OCS asked me: “Why were you crying yesterday? legastructions for you to be
brought here for us to assist you.” | told themi¢d a lot because you ran off in the night
and you left me and | do not have any one elseepeed on. He told me that he would
assist me. | was crying at that time. He told mbeauiet and that they would help me.

The OCS wrote three letters and told me that this is for the DO’s office. The other
one is for the police station and the other onéoisme to be treated free of charge
because | did not have money and without thesergekicould not access medication.

They asked me: “Do you have the ability to take @m/ernment to court?” | told them
no, |1 do not have that ability. They told me theguhd help me. They took me to hospital
in a police car. Outside there was a tree, theynhef there. They deserted me there. | sat
there waiting for the letters up to 2.00 p.m. Myladtcame and waited with me. The
motorcycle owner who had brought me came and askexd was problem. | told him
that | was not assisted. They assisted me insidéhtispital and | saw the doctor. The
doctor told me to go for an X-ray. When | went he tX-ray section, we waited there but
there were no doctors. | did not have money. Wegestahere and two officers came
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along at about 3.00 p.m. and asked me whether bbad assisted. | told them no. They
said; “we have been told that the doctor is arolvtiere is your motorcycle?” | told
them it was outside. They asked me where the keyke motorcycle were. The child
took the keys to the motorcycle. When they gotidetsthey told them to look for some
form of transportation to take me home becausentbtorcycle had been stolen. The
child came back and told me | will not be able &hphyou again because the policemen
have come here and claimed that the motorcyclebesmh stolen. They have taken it
away.

| was not treated. | just lay there. My leg was Bevosince the previous night. | told him:
Look for a bicycle. | have Kshs20. Give this to theycle owner to take me back so that
| can die at home. He took the money and gave théoowner of the bicycle. They
carried me and | told them to take me to my sisteduse and leave me there. That is
where | was taken. | was left there. | slept at sister's house on Monday and on
Tuesday she took me back to hospital with my childent for an X-ray and they found
that my leg was broken. | was taken to the wardhihward, they asked me whether |
was aware that | was supposed to pay Kshs100 gendao will pay? | said | did not
have any one to pay. | asked them to take me dgy Told me to look for Kshs300 to
get crutches so that | can continue with my methoaat home. My child came to see me
the following day and | told him about it. He weartd bought the crutches at Kshs300. |
left with the crutches and then we went home. Haira¢eft me at my sister's house
because he did not have any money to take me héfnhen my sister came home from
work, she gave me some money to get me home. | h@ne. | was to attend a clinic
twice a month. | continued attending the clinic. Bhild was employed somewhere as a
cook. The money was not enough to take me to cliie asked another person who is in
charge of the police. They told me that it was@@PD. They told me that | should go to
Voi to see the OCPD and tell him about it. The $fald is the one who went to ask the
police station but she was detained at the pobagos for two days. We suffered a lot.
They went again to the OCPD to tell him about i #ime OCPD gave them a letter. The
motorcycle had been detained for two months. Ittgad point where | could not go to
clinic because | did not have any money.

A letter was written and the bicycle was returnBdey were asked to look for a village
elder to go and collect the bicycle. They went aotlected the bicycle and brought it
home. The people who detained my child, they tamktb remand for two months. They
were investigating and saying that this bicyclst@en. When my husband passed on, he
left that bicycle with me. It is broken down buhbdve kept the frame. My child said that
if they say that it is stolen, you go and makeadeshent, put a signature. If it is really
stolen and when | am well, they should come and takJp to now, | have that bicycle.
The amber frame is also with me. | recorded eveérgtko that they could investigate and
find out if it was stolen. They did not find anytigi My child was sentenced for 10 years.
One person came and told me that we should apyéalappealed and that child was
released. Up to now, | stay with my child at horineias there and my leg was broken.
My child was in school but had to drop out. | cando hard work. Even as | sit here, if |
stand, you will find that my leg is swollen. | dotrsit on chairs. | have seats but | have to
sit on sacks on the floor because my leg makesuffiersMy leg is deformed and my X-
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rays have been sent to a lady in Voi. They cametanll my X-rays and | ask the
Commission to ask them to return them to me so ybat can see how my leg was
broken. They took my X-rays. The CIDs in Voi hakiern.

Ms. Emily Kimani: | am very sorry about your unfortunate predicamémiant to ask
you a few questions so that the testimony you lgiwen is much clearer. You started by
telling us that you were hit by the OCS. Did yowwnthe OCS prior to his coming to
your home that night?

Ms. Esther Wanjiku Mutheu: The church that | worshipped in was on the uppe. s
The OCS worshiped on the lower side. The OCS wasdsand belonged to the AIC
Church. Even now if you go to the churches, you fivil that they neighbour each other.
It is not as far as where we came from to get HEney are very near to each other. So,
the OCS attended this church and we attended tiex &t1C Church right next. He is
someone that we know well. He is the OCS who shierge of Taveta in the offices.

Ms. Emily Kimani: You have stated in your statement and also froan testimony that
when you opened the door that is when you werbyhthis OCS who you was familiar
with. Did he give you any reasons as to why heduit?

Ms. Esther Wanjiku Mutheu: He did not give me any explanation as to why hena.

| did not talk to him because | screamed. It wak.d&/hen | screamed, my child came
running with a torch to help me. When the lightfrthe torch shone on him that is when
| saw that it was the OCS. The uniform worn by @S is not identical to that of the
junior policemen.

Ms. Emily Kimani: You said that your son was also apprehended dtiisgncident.
What is the name of your son?

Ms. Esther Wanjiku Mutheu: My child is called Julius Nzomo Muvera. At thatg,
he was about 19 years old.

Ms. Emily Kimani: When you went to the OCS'’s office, he told you §@u cannot sue
the Government; and you say that you waited for toirgive you three letters. What was
the content of these letters?

Ms. Esther Wanjiku Mutheu: | could not read them. He was writing his owndet and
putting them into his shirt's pocket. He wrote drestone, read it and put it in his shirt’s
pocket. Then he told me to sign it, but | told Hirmould not read them. He asked me
how | could be helped if | could not even sign tele | told him that | did not go to
school. He then told me to take out my hand and tieewrote something on my hand, a
large number and he told me to write it on a pap#ich | did. He then told me to be
keen on what he was showing me and to write iteth8o, he tore that paper, wrote on
another one, finished and then gave it to me altire to be keen by looking at the
numbers on my hand and then write one by oneed to write but | was not able to do it
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well. He took the paper and told me that we shoake it to the DO because | was not
educated. We went with the papers.

Ms. Emily Kimani: But were you alone when these letters were beintjen or were
you accompanied by one of your children, who cquizbably read?

Ms. Esther Wanjiku Mutheu: | was alone in the office; we were just the tWas.

Ms. Emily Kimani: You also said that you went to hospital. Whiclsgital did you go
to?

Ms. Esther Wanjiku Mutheu: The Taveta Hospital.

Ms. Emily Kimani: Do you have any documentary prove; maybe a cdmne of the
three letters or medical records from the hospital?

Ms. Esther Wanjiku Mutheu: Yes. | have a letter and | also have a documemad
given at the police station. | have medical docusm&om Taveta Hospital from the day |
was admitted.

Ms. Emily Kimani: Do you have documents to that effect?

Ms. Esther Wanjiku Mutheu: Yes, | have them.

Ms. Emily Kimani: My next question is about the court case on gou, which you told
us that he was taken to court on accusations alfistea bicycle belonging to your
husband. When the matter went to court, did yad fut who the complainant was in
that matter?

Ms. Esther Wanjiku Mutheu: The case about the bicycle is that it did notehthe
owner and after that they said that he had stolgoa from Muhoho’s Farm. That is
what they took him in for.

Ms. Emily Kimani: He was convicted on allegations of having sta@eyoat?

Ms. Esther Wanjiku Mutheu: Yes.

Ms. Emily Kimani: Who was the complainant in that matter?

Ms. Esther Wanjiku Mutheu: On the goat case?

Ms. Emily Kimani: Yes.

Ms. Esther Wanjiku Mutheu: The complainant was an employee in Muhoho’s Farm
whose name was Mr. Munywoki, who has since left.
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Ms. Emily Kimani: Were you related to Munywoki?

Ms. Esther Wanjiku Mutheu: | did not have any relationship with him. He wed on
that farm and | heard that he was the captain @fcdptains. | did not know what that
meant because | never worked there myself.

Ms. Emily Kimani: You told us that he was convicted to ten yearprisonment.
Correct me if |1 have forgotten. Is he serving hestence now or you appealed on the
matter.

Ms. Esther Wanjiku Mutheu: When we appealed, that issue was resolved amdrhe
back home.

Ms. Emily Kimani: In your statement about the night when you wétacked, you said
that when you heard the commotion outside you thbupgey were elephants that
normally feed on your crops on the farms.

Ms. Esther Wanjiku Mutheu: Yes. When maize is ready elephants come to eatdt
when they come you have to stand in a place whaweaye hidden so that you flash the
torch to them because they can come running aaceigpu.

Ms. Emily Kimani: What should be done to these stray elephantsiimage your farm
products?

Ms. Esther Wanjiku Mutheu: Elephants come to the farm and the Governmerst they
they will put a fence. But | do not know, every é#mve farm the elephants come to
damage our crops and then leave.

Ms. Emily Kimani: With you here, do you have any documents about gon’s case in
court?

Ms. Esther Wanjiku Mutheu: | did not bring any document on that issue. | ldchave
brought them along with me, but I did not knowhéy would have been required here. |
was just told to come.

Ms. Emily Kimani: The first question is about police brutality. Wmacommendation
would you give to the yet to be constituted Natldalice Service Commission about the
officers who brutally attack innocent citizens?

Ms. Esther Wanjiku Mutheu: | would like to be helped to treat my leg. Even child
who sat for an examination, even if he passes weotihave ability to help him. It is as
if 1 have remained very poor because | cannot dal Habour. My colleagues are
educating their children by doing jobs of carryifigewood, fetching water or even
making bricks. But | cannot do such work becausthisfleg.
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Ms. Emily Kimani: Was it the OCS who testified who hit you and apdate you still
suffer the consequences of that beating?

Ms. Esther Wanjiku Mutheu: You are the ones who will decide if | can be cemgated
for my leg and find something to help my last bohiid who is in school.

Ms. Emily Kimani: Would you agree that these documents, medical \artbus
correspondences to be part of your evidence b#fisgs€Commission?

Ms. Esther Wanjiku Mutheu: Yes. They are here; | can give them to you.

Ms. Emily Kimani: Presiding Chair, we pray that the documents &lned by the
witness be admitted into the records of the Compniss

The Presiding Chair (Commission Shava): Documents so admitted. Pleaassure the
witness that we will not keep her original docunselmiit we will make copies and return
her original documents to her.

Ms. Emily Kimani: Madam Wanjiku, thank you very much for sharinghmius your
tribulations. May God bless you and give you sttendg) have no further questions for
you.

Commissioners, please carry on.

The Presiding Chair (Commissioner Shava): Commissioner Dinka.

Commissioner Dinka: | have a question to ask just for clarity. Busftiof all, Madam
Wanijiku, | am very sorry for what had happenedda.\it is very sad that the police that
are supposed to protect you and other citizensha&enes that go on riot and cause that
kind of damage and physically harm you.

Concerning your son, first they accused him oflstga bicycle and then it was proved
wrong. Then he was accused of stealing a goat.tiawitness for the theft of the goat
tried for that?

Ms. Esther Wanjiku Mutheu: | cannot tell who the withess was because | wémme.
With the pain on my leg for the two months | wasksi could not get there. My home is
very far from Taveta.

Commissioner Dinka: For how many years or months was he in prison?

Ms. Esther Wanjiku Mutheu: Are you asking how long the case went on? | ditl n
understand your question well.

Commissioner Dinka: How long was your son in prison?
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Ms. Esther Wanjiku Mutheu: He was there for two years and that is when Ineecaut.
When we appealed he came here to Wundanyi and ligeglas he waited for the appeal.
When it was brought to Manyani, the appeal wasessgfal and he came home.

Commissioner Dinka: The first raid on your home by the OCS, Mr. DaMd/angangi--
- For it to be clear in my mind, how far is youmhe from the police station?

Ms. Esther Wanjiku Mutheu: It is like from Wundanyi to Voi
bommissioner Dinka: Why do you think he had to come at night to distyou, damage
your house and injure you, instead of calling yie he did and tell you to go; or send

somebody to ask you to go to his police station?yWihl he do that? Why did he
terrorize you? Was there any problem between yduhan before this incident?

Ms. Esther Wanjiku Mutheu: No.

Commissioner Dinka: Did he tell you why?

Ms. Esther Wanjiku Mutheu: He did not explain why.

Commissioner Dinka: Is this the first time you are approaching anyv&ament
authority except for the police commander, to tteim what had happened to you? Have
you gone to any other place, like to the Distritfic@r?

Ms. Esther Wanjiku Mutheu: No. We went to the OCPD to look for the bicycleda
another time we went to FIDA. When we went to FIidA went there for about one year
and they told us to go. | ran out of money, | dmt have anything and | just left the
matter to rest.

Commissioner Dinka: You said you went for one year to FIDA?

Ms. Esther Wanjiku Mutheu: Yes.

Commissioner Dinka: And they have not done anything for you?

Ms. Esther Wanjiku Mutheu: No. None!

Commissioner Dinka: | am so sorry for what you have suffered and wnigbcame to
your rescue. Thank you very much for your testimony

The Presiding Chair (Commissioner Shava): Mama Wanjiku, | would juse|to
understand, if you can remember, because it wds guiery long time ago, what exactly
happened on that night when you were assaulted® our statement and what you
have been telling us, you heard the noise and yalked out of your house and then you
received this blow. How many people were in youmpound? You said that you were
asleep. How many people then came into your congdun
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Ms. Esther Wanjiku Mutheu: They were many people and my son has his hougdame
mine. The rest of them were in my son’s housethadne who gave me the blow is the
one who came into my house. When | came out of mysé | ran into the maize
plantation that could have been eaten by the eteph®/hen | found out that my son had
been arrested, they left my son’s house using thi@ gate coming out down to Taveta.
That is when | screamed and they told me: “Let 08 §continued screaming asking
them why they broke my leg and left me there wheidInot have anybody to help me.
He shouted to me. “Shut up!” They said that | sddug quiet and be taken to his office
the following day. They just ran off and the follog day---

The Presiding Chair (Commissioner Shava): Sorry. | would like to uredend. Just go
slowly. You heard noise and your son’s house ig teyours. And there were people in
your son’s house. So, was that the source of tis=fo

Ms. Esther Wanjiku Mutheu: The noise came from outside. | heard noise @ahdught

it was from elephants. In our area we all protestcrops, and it is not just me, all of us
keep vigil. So when | heard the screams | thoudgphants were attacking our crops.
When they hit the door, | was convinced that it wasthe elephants.

The Presiding Chair (Commissioner Shava): You heard somebody shoutifigphants
are here” and that is why you came out of your B8us

Ms. Esther Wanjiku Mutheu: Yes. | ran out of the house. | went round thehen
house to look into the garden because the farnghs$ near the kitchen. You cannot just
run out because the elephant can injure you. Youdgo round the house and there was
someone standing there with a stick and he helgh iand hit my leg and | fell down.
When | fell, | screamed and | was not able to stand that is when they left and my
children came to pick me up from there.

The Presiding Chair (Commissioner Shava): What had they come to doy Wére
they in your compound at night? What were they gohere?

Ms. Esther Wanjiku Mutheu: They were claiming that my son had stolen a goat
bicycle.

ThePresiding Chair (Commissioner Shava): A goat and bicycle?

Ms. Esther Wanjiku Mutheu: When his sisters followed up the matter, they helad
he had been accused of stealing a goat and bicycle.

The Presiding Chair (Commissioner Shava): They left you on the groand they went
that night with your son?

Ms. Esther Wanjiku Mutheu: Yes, they went with him to Taveta.
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ThePresiding Chair (Commissioner Shava): How many were they?

Ms. Esther Wanjiku Mutheu: The one who could say how many they were is aty s
because he is the one who went with them into idpet.nl was injured and | was not able
to stand, leave alone telling how many people wexkking away.

The Presiding Chair (Commissioner Shava): Okay. Thank you very muclam
Wanijiku. | have understood that part. The only ottarification | want to seek from you
is with regard to these three letters that the &&e. You said that you have never
gone to school and then the OCS and you wereoorma alone.

Ms. Esther Wanjiku Mutheu: It was in his office.

The Presiding Chair (Commissioner Shava): You were in his office #meh he wrote
these letters and then on another piece of paperdte what he wanted you to write?

Ms. Esther Wanjiku Mutheu: Yes, he used his own hand to write and told ha: t
“Transfer what | have written here to this othep@@’ | tried to write but | wrote badly,
he took the paper and tore it. Then he wrote orth@mopaper again. He called his
officers, there was one who was called Stanleyrentbld him: “Try to teach this foolish
person what she should write here.” Then Stanlégdsim: “How can we help her if
she cannot write even a single paper that will helpgo to hospital?”

| tried and | was not able to write the letters Maelcause | am not educated. He took his
papers and told them: “Put her in the vehicles t@hké her to hospital.” They went and
dumped me in hospital under a tree and they left.

The Presiding Chair (Commissioner Shava): You cannot write and it wais/ wrong

for those policemen to speak about you in that rearido you have any idea or have you
managed to learn since then what was written osetipeeces of paper? You said one was
to the DO, the other one to the hospital and theradne was to who else?

Ms. Esther Wanjiku Mutheu: One was to the DO, one to the police and therathe
was for the hospital, making them three.

The Presiding Chair (Commissioner Shava): Did you ever know what waistem on
those papers?

Ms. Esther Wanjiku Mutheu: To speak the truth, | cannot read up to datad Indt
know what he was writing. He just wrote somethiagrstruct them to help and he just
asked me whether | could sue the Government aontt Inim that | did not have that
ability. Then he asked me if he could write som@ghfor me to be assisted by the
Government because it is the one which had injare@ Then I told him yes, just write
something for me. He was writing something that s@sposed to help me but I did not
get any help. They dumped me outside the hospithleft me there.
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The Presiding Chair (Commissioner Shava): You said he put those pajpensis
pocket?

Ms. Esther Wanjiku Mutheu: Yes. He did not give out even one paper; he lpemtin
his pocket.

The Presiding Chair (Commissioner Shava): We now understand the stasythe
leader of evidence and my fellow Commissioner heaid, we really empathize with the
situation in which you have found yourself in d&listtime. It is very wrong for those who
are supposed to assist in the delivery of justickd the ones delivering injustice and
causing you injuries which have so many ramifigaidt affects your ability to work and
earn your living and to help your children. So, want you to understand that we know
the seriousness of the situation from what you halkeus.

We will do what is within our powers to make sunattyou get justice. Thank you very
much. We have no further questions.
Leader of evidence, can you give us direction on twproceed?

Ms. Emily Kimani: Presiding Chair, we still have some witnesses lgfropose that we
adjourn for lunch after which we will proceed witke remaining witness.

(The Presiding Chair consulted her fellow Commissioner)
ThePresiding Chair (Commissioner Shava): Please, start again.
Ms. Emily Kimani: Presiding Chair, | was saying that we have sontieess left; some
are yet to arrive. So, | propose that we adjourridoch so that we give those witnesses

time to get to the venue.

The Presiding Chair (Commissioner Shava): Thank you leader of evideldeat time
do we re-convene?

Ms. Emily Kimani: At 2.30 p.m., Presiding Chair.
The Presiding Chair (Commissioner Shava): We will re-convene at 2.30.p
Ms. Emily Kimani: Thank you, Madam Presiding Chair.
(The Commission adjourned for lunch at 1.30 p.m.)
(The Commission resumed at 3.00 p.m.)
The Presiding Chair (Commissioner Shava): Good afternoon. Please, yake seats.
Welcome to the afternoon session of our publicihgdnere in Wudanyi on the second

day. Today, as we said earlier, we are a split Ip&woe this panel, we are now entering
our final session. Leader of evidence, how manpegses do we expect to hear?
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Ms. Emily Kimani: We are set to hear two witnesses. However, asadksmaly one is
present.

The Presiding Chair (Commissioner Shava): Let us proceed with the om® Ve
present.

Ms. Emily Kimani: Presiding Chair, with your kind permission beforevite our first
witness this afternoon, Mr. Harun Mwaniki Ng’angfias presented the Commission with
two memoranda. One from the Weni Washala clan whighlights the issues they are
facing. The second is with regard to the SophiaéBdpgrading scheme. | would request
Mr. Ng’ang’a to stand up and | pray that this meamala be admitted to form part of the
Commission’s record.

The Presiding Chair (Commissioner Shava): Thank you very much. The nmanda are
so admitted.

Ms. Emily Kimani: Thank you, Mr. Ng’ang’a for taking the iniative tome before us.
God bless you.

The Presiding Chair (Commissioner Shava): Leader of evidence, werectigssies on
our cause list?

Ms. Emily Kimani: The memorandum on the Sophia Bona Upgrading Schiéras
was a withess who was supposed to testify, bubherreason or the other, he could not.
However, we are glad that Mr. Ng’ang’a has furnishieese memoranda detailing the
issues that the witness was to speak about.

The Presiding Chair (Commissioner Shava): It was which number on tliedst?

Ms. Emily Kimani: It was Witness Code 16.

The Presiding Chair (Commissioner Shava): What about the other one? it\&as our
codes list?

Ms. Emily Kimani: Yes, he was not on the code list.
The Presiding Chair (Commissioner Shava): Please proceed.

Ms. Emily Kimani: The witness before us is Witness Code 18 as peraihee list.

(Mr. Mathias Kalela took the oath)
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Mr. Kalela, how are you this afternoon. Welcomeota session. The reason you are
before us is you recorded a statement about soaietiens that you underwent in the
hands of the police. Is that correct?

Mr. MathiasKalela: Yes, itis.

Ms. Emily Kimani: Before you give us your testimony, kindly, tell yisur full names
for record purposes?

Mr. Mathias Kalela: Mathias Kalela.
Ms. Emily Kimani: What do you do for a living?
Mr. MathiasKalela: | am not employed.

Ms. Emily Kimani: | now invite you to give us your testimony. Take thsough the
tribulations that you underwent in the hands of gudice. Thereafter, give us your
recommendations. Welcome.

Mr. Mathias Kalela: | had some cattle and it was the caretaker whoheading them
near a farm belonging to a certain lady. The lagiye to my home complaining that my
animals had destroyed her maize crops. The herdsoddrme that my cows had not
eaten her crops as she alleged. The lady tooka$e to the chief. We were summoned. |
went to the chief and said that my cows had notrogsd the crops according to my
herdsman. The lady insisted that my cows, had,edddestroyed her maize crops. The
issue was taken to the police. They took over #sec

The following day at about 9.00 a.m. we went to ploéce station, but the lady did not
show up. The police told me to wait for her. | waaiting for her near armoury.
Policemen came to collect some items from thereyTdrdered me to sit down. As they
were assembling and cleaning their weapons, oretlslipped and hit me. | fell down
and lost consciousness. | was taken to hospital tanterwent an X-ray. It was not
possible for me to be operated at the same hoshpitals transferred to Vesso Hospital.

When they looked at the X-ray, they said | wouldéto accept two things, one my leg

to remain paralyzed for ever or | lose my life. Hower, if the bullet remains lodged

inside me, there would be no major problems. Theked me to choose between the two
options. | suggested to them to let it remain in loogly so long as it would not have

adverse effect. That is my story.

Ms. Emily Kimani: Thank you very much, Mr. Kalela for sharing with tisat
unfortunate incident. | wish to ask you a few qiges. You started your testimony by
telling us that a lady neighbour had taken youhe ¢hief after claiming that your cows
destroyed her maize crops. Which year was this?rg\he this happen?

Mr. MathiasKalela: It was in the 2000. It happened in Voi.
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Ms. Emily Kimani: After you were taken to the chief, he forwarded ryoase to the
police, according to your statement. Which poli@isn was your case referred to?

Mr. Mathias Kalela: Voi Police Station.

Ms. Emily Kimani: That is where you testified that you were sittirganthe armoury
and you got shot?

Mr. MathiasKalela: Yes.

Ms. Emily Kimani: You said you were taken to hospital. Who took yohaspital?
Mr. MathiasKalela: The policemen themselves.

Ms. Emily Kimani: Who footed the bills?

Mr. MathiasKalela: | cannot tell if they paid or they did not.

Ms. Emily Kimani: The hospital did not ask for payment, after youendischarged?
Mr. MathiasKalela: They did not ask me for any payment.

Ms. Emily Kimani: | can see from your statement that the bulletilslstiged in your
body. Is that correct?

Mr. MathiasKalela: It is true.
Ms. Emily Kimani: What is your health condition like as we speak?

Mr. Mathias Kalela: It is not very well because during the cold periog leg is
problematic and | cannot walk.

Ms. Emily Kimani: What happened to the first incident which led youl¢ taken to the
police station? Did it proceed after your were 8hot

Mr. Mathias Kalela: It did not continue. It just ended there and | dat see that lady
again.

Ms. Emily Kimani: At the point where you were shot, were there offemple around
where you were?

Mr. Mathias Kalela: |1 was alone, but there were policemen who werenahgaand
testing their weapons.

Ms. Emily Kimani: In your opinion, was this incident an accident asvit deliberate?
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Mr. MathiasKalela: It was accident.

Ms. Emily Kimani: Did you follow up to find out what happened to thaice officer
who shot you? Was there any disciplinary actioretakgainst that police officer who
shot you?

Ms. Mathias Kalela: |1 was not able to do anything because | did notwkmdhere to
start. This was a Government institution. | was ablke to penetrate to find out what
happened to that officer.

Ms. Emily Kimani: What would be your recommendation about the belawb police
offcers?

Mr. MathiasKalela: | would like our Government to compensate me.

Ms. Emily Kimani: What about these officers who maybe do things tiy are not
supposed to do to innocent citizens----?

Mr. MathiasKalela: They should be fired.

Ms. Emily Kimani: Thank you, Mr. Kalela. | am very sorry about thefantunate
incident in which you still have the scar of thateful day. Thank you for appearing
before us this afternoon and may God bless yoavé mo further questions for you.

Commissioner Dinka: Thank you very much, Mr. Kalela, for your testimonly
empathise with your pain because what happeneduomas a very sad sorry. As you
said, it may have been an accident, but still yavehsuffered.

| have one or two questions to ask you. When thiegoofficers took you to the hospital,
did they ever come back to find out how you wereng® You said you stayed in the
hospital for two weeks. Who paid for your medicafio

Mr. MathiasKalela: They did not come to see me again.

Commissioner Dinka: After you came out of the hospital, has the officerhis boss
who shot you apologised to you? Have they askedoigiveness? Have they assisted
you in any way?

Mr. Mathias Kalela: They have not said anything to me. | have neven seem since
that day.

Commissioner Dinka: Thank you very much. | have no further questioaml sorry for
what happened to you.
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The Presiding Chair (Commissioner Shava): Mzee Kalela, thank you vencim for
coming here today to share your story with us.

Did you ever know the name of the police officeronginot you?
Mr. MathiasKalela: | know one of his names. He is Chalale.

The Presiding Chair (Commissioner Shava): Do you happen to know whaoftfieer in
charge of Voi Police Station was at that time?

Mr. MathiasKalela: No, | cannot tell.

The Presiding Chair (Commissioner Shava): Do you have any documents yoiti or at
home that can help us to follow up this case, hakpcords and any police report.

Mr. Mathias Kalela: | have some here.

Ms. Emily Kimani: The witness has adduced two medical records. Miel&ado you
wish that this also forms part of the Commissiae'sord?

Mr. MathiasKalela: Yes.

Ms. Emily Kimani: | request the documents be admitted to form partthef
Commission’s record.

The Presiding Chair (Commissioner Shava): The documents are so admilkd
Kalela, we have heard what happened to you. leadly a great shame that something
like that can happen to an elderly gentleman wiexhacerbates the problems of aging.
Apart from medical treatment for which you recognigou mean that the police have not
done anything else to assist you because your ityohis been impaired and you live in
pain?

So, we will do what it is that we can within thewsrs granted to us by the law to assist
you to get justice. | have no further questionsyfmu. We thank you.

Ms. Emily Kimani: Presiding Chair, we have no further witness, gitleat the other
witness we were hoping would meet us is held up imospital. That is what we have
confirmed. So, he will not manage to make it to session.

The Presiding Chair (Commissioner Shava): So, leader of evidence we havfurther
witnesses for this session. That being the casmuld like to thank the witnesses that
have appeared before us today; Josephine Kililoj®derida Mwadime, Kennedy John
Mutungu, Salimu Lungala Rashid, Esther Wanjiku Muwthand Mathias Kalela. This
brings us to the close of our public hearing.
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| would like also to thank all those who have maptated. | would like to thank the

people of Wudanyi, Taita Taveta and the surroundingas. You have assisted this
Commission and its work here. | would like to thahke Commission staff, our legal

team, interpreters, sign languages and other |lg@guavho have translated with
confidence and accuracy.

I would like to thank our technical people, HANSARIEficers and everybody who has
participated and for making these hearings a sscdde have come to the end of our
proceedings.

The Commission adjourned at 3.25 p.m.
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