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Ten Years of Leftovers with Many Hungry Still
Left Over: A Decade of Donations Under the Bill
Emerson Good Samaritan Food Donation Act

Jessica A. Cohen'

I can’t tell you how shocking it is that there are 31 million food
insecure people in the richest, most abundant nation on earth—
in a nation that next year will export $51.5 billion in farm
products—in a nation that throws out over a quarter of its food.”

Despite the United States’ great wealth, our country has one of the
highest rates of poverty and hunger among industrialized nations.” In the
past decade, statistics show that the number of Americans threatened by
hunger has increased to nearly thirty-eight million.* Yet, the hungry (or
those who are “food insecure”) in the United States are not so because our
nation lacks food—an average of one-fifth of food produced in America
goes to waste.’

Food “waste” signifies the organic residues generated by the handling,
storage, sale, preparation, cooking, and serving of foods.® Food waste
frequently means there is an abundance of food that is not consumed,
including food that is thrown away by farmers in the field, farmer’s
markets, corporations, restaurants, commercial kitchens, and individual
citizens.” 1In the late 1990s, the United States Department of Agriculture
(USDA) estimated that about ninety-six billion pounds of food, which
comprises 27 percent of the 356 billion pounds of the edible food available
for human consumption in the United States, were lost to human use by

retailers, the foodservice industry, and consumers.® Despite this large
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amount of edible food that is thrown away, there are still large segments of
the American population that are hungry. Individuals who are food
insecure have been defined as having “limited or uncertain availability of
nutritionally adequate foods, including involuntarily cutting back on meals,
food portions or not knowing the source of the next meal.” Surprisingly,
nearly 4 percent of all U.S. households were food insecure with hunger,
meaning they were food insecure to the point that at least one household
member was hungry."

One way that individuals who are food insecure with hunger can access
free or reduced price food is through emergency food facilities. These food
facilities—food banks, soup kitchens, and community kitchens—receive
most of their food from donations by businesses, including grocery stores,
family-owned businesses, nonprofit agencies, and large corporations.
While many corporations effortlessly donate their safe “leftover” food,
many other corporations cite as an obstacle to food donation their fear of
liability if their donation injured its recipients."’

With the goal of increasing corporate donations by bringing down the
barriers between willing donors and those in need, President Bill Clinton
signed the Bill Emerson Good Samaritan Food Donation Act (the Good
Samaritan Act) into law on October 1, 1996."> The Good Samaritan Act
limits liability to those who donate apparently safe food or grocery
products, except for acts of gross negligence or intentional misconduct."
However, in enacting the Good Samaritan Act, the government has placed
an inordinate emphasis on corporate liability and the private sector’s role in
donating “leftovers” to decrease hunger. It is unclear what effect the Good
Samaritan Act has had on increasing donations or decreasing the number of
hungry Americans, if any.

What is clear is that the government, in enacting this law, has shifted the
responsibility of providing food to hungry citizens to the private and non-
governmental sectors instead of truly tackling the problem with substantive

and effective hunger reduction programs, as well as other programs that do
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not relate directly to food insecurity but affect an individual’s resources
and, in turn, the amount of money they have to spend on food. As a result,
food insecure individuals must rely on non-governmental assistance, such
as emergency food donation centers. Luckily for those seeking emergency
food, there are places to turn to when hungry.'"* However, these facilities
should be viewed as temporary solutions. The private and non-
governmental programs have, perhaps inadvertently, accepted the
responsibility feeding the nation’s hungry; this burden should shift back to
the federal government.

This article argues that while the Good Samaritan Act may be
psychologically reassuring to the federal government and the public at
large, it has not been legally potent in decreasing hunger, and only
marginally responsible for increasing food donations. The Good Samaritan
Act misguidedly shifts the responsibility of feeding America’s poor to the
private sector and non-governmental organizations (NGOs). As a result,
this Act is a feel-good law as opposed to legislation that appropriately
places the responsibility of decreasing food insecurity with the government
rather than private donors. Instead, the government should invest more
time, energy, and money into bolstering both its food and non-food
programs for low-income individuals. These programs could include
increasing the minimum wage, offering cheaper public assistance housing,
and improving health care. Although these programs are non-food federal
policies, they allow individuals in need to allocate more of their assets to
food—individuals may then make their own food choices and rely less on
private and non-governmental emergency food programs.

Section I of this article describes the problem of hunger in America
including relevant statistics, governmental programs intended to address the
dilemma, and the NGOs that have attempted to fill the gap. Section II
discusses the context of the Good Samaritan Act and its legislative history.
Section III explores the impact the Good Samaritan Act has had, or has not

had, on increasing food donations and decreasing hunger. Section IV
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concludes that the Good Samaritan Act does not provide its intended
outcome of increasing donations and decreasing hunger, but rather, it
provides an inefficient, bandage fix. This article ultimately argues that the
government should expand and improve federal food and non-food
assistance programs, such as a higher minimum wage and adequate health
care, to increase needy individuals’ ability to attain their own food. These
solutions would prove more effective than providing a weak incentive for

corporations to donate their leftover food and grocery items.

L THE PROBLEM OF FOOD INSECURITY

The United States is the largest and most efficient food producer in
the world.  Yet, each year nearly 35 million Americans are
threatened by hunger, including 13 million children."

In America, the problem of widespread hunger'® has increased in severity
in the last two decades.'” In this article, as well as in literature generally,
“hunger in America” refers to the “recurrent and involuntary lack of access

»18 and is

to sufficient food due to poverty or constrained resources
distinguished from hunger in some developing nations where “famine is
widespread, [and] hunger manifests itself as a severe and very visible

clinical malnutrition.”"

Hunger in America, while still a significant
problem, is less severe than hunger in many other countries.”® To reflect the
problem of America’s widespread hunger phenomenon, new terminology
measured by the USDA has been developed to describe and account for an
individual’s access to food—whether they are food secure, food insecure, or
food insecure with hunger.”’

The statistics compiled by the USDA’s Economic Research Service from
2004 indicate that 88 percent of Americans were food secure, which means
that at all times they had access to enough food for an active and healthy
lifestyle.”> The remaining 11.9 percent of Americans were food insecure
during some part of 2004.> Slightly over one-half of the food insecure

households participated in at least one of three federal food assistance
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programs—the Food Stamp Program, The National School Lunch Program,
or the Special Supplemental Nutritional Program for Woman, Infants, and
Children (WIC)—and 20 percent of food insecure households had to rely on
emergency food at soup kitchens, emergency feeding programs, and food
pantries.”* For comparison, in 1998, 8.1 percent of all U.S. households
were food insecure and 3.7 percent were food insecure with hunger.”
Between the years 1999 and 2000, the percentage of food insecure and food
insecure with hunger households dropped to 7.1 percent and 3.0 percent,
respectively.”® Since 2000, however, the percentage of U.S. households
who are food insecure with and without hunger has increased.”” In 2004,
households with children experienced food insecurity at a rate nearly double
to those households without children.”® Similarly, households with only one
parent showed higher rates of food insecurity than married-couple
families.*

Although these studies may be criticized as inaccurate because it is
difficult to quantify hunger, and to what degree people are hungry, the
evidence that many people are hungry also comes from emergency food
kitchens and food pantries that have reported an increased number of people

seeking food.™

A. Food Insecurity on the Rise

A twenty-four city survey conducted by the United States Conference of
Mayors®' and Sodexho USA** (U.S. Mayors/Sodexho report), a private food
and facilities management company, found that in 2005® requests for
emergency food assistance increased by 12 percent during the year, with 76
percent of the cities surveyed noting the increase.** Despite a 7 percent
increase in reporting cities’ level of resources available to emergency food
assistance facilities, 18 percent of the emergency food requests went unmet
during 2005.* For example, 43 percent of the cities surveyed reported that
emergency food assistance facilities turned away individuals in need
because the facility lacked resources to meet their needs.”® Only 48 percent
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of the cities reported that they could provide an adequate amount of food,
while 83 percent of cities reported that their emergency food assistance
facilities had to decrease the amount of food provided to each individual
and/or reduce the number of times people can receive food.”” Of those
individuals requesting emergency assistance, 54 percent were families and
40 percent of adults requesting food assistance were employed.38

In 2005, according to the U.S. Mayors/Sodexho report, the surveyed
cities reported the following reasons why individuals were hungry, in order
of frequency: unemployment (and unemployment-related problems); high
housing costs; poverty and lack of income; medical and health care costs;
mental health problems; substance abuse; transportation costs; high
childcare costs; and lack of education, among others.*

The U.S. Mayors/Sodexho report aligns with the experience of the
nation’s largest food bank, America’s Second Harvest (Second Harvest),
which is comprised of approximately four hundred regional food banks in
all fifty states, as well as Puerto Rico.” As was noted in the U.S.
Mayors/Sodexho report, Second Harvest experienced that more people
needed emergency food and that many of the food-rescue organizations
lacked sufficient food and funds to serve those individuals.’ Second
Harvest itself conducted a study during 2005 based on in-person interviews
with some 52,800 clients served by its national network and on
questionnaires from some 31,300 Second Harvest agencies.”” The study
found that nationwide, in any given week, approximately 4.5 million people
receive emergency food from Second Harvest’s network.” Additionally, of
those individuals who use Second Harvest’s emergency food programs, 70
percent are thought to be food insecure, with and without hunger.**

In 1995, the year prior to the enactment of the Good Samaritan Act,
hunger was as prevelant as it is today. The federal government’s data from
that year shows that despite some fluctuations, the figures for the year 1995
were similar to the year 2004, and between 1995 and 2000 food insecurity
and hunger declined, similar to the years 1999-2000.* In 1995, 12 percent
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of U.S. households were food insecure, and of those, 4 percent were food
insecure with hunger.*® Additionally, a 1995 study by Food Research and
Action Center, a nonprofit organization working to eradicate hunger in
America by influencing public policies,”” estimated that 29 percent of all
children in America below the age of twelve years were either hungry or at
risk of being hungry.*® Tllustrating the significance of the problem, Second
Harvest’s former CEO Christine Vladimiroff stated that twenty-six million
Americans requested emergency food through the Second Harvest food
bank network in 1995.* Similarly, the U.S. Mayors/Sodexho report found
that for most of the major cities surveyed during 1995, demand for
emergency food and shelter grew, on average, by 9 percent.”
Unfortunately, amidst the increase in demand, the New York City Coalition
Against Hunger reported that in 1995 food banks and soup kitchens had to
turn away fifty thousand people because of lack of food at their facilities.”'

An obvious factor related to food insecurity is poverty. Even though
poverty rates improved in the mid 1990s, the government decreased its
emergency food programs at disproportional levels. For example, between
1995 and 2000, as the poverty rate in New York City dropped by 25 percent
and many people moved into the workforce, the government moved people
off of food stamp programs.”> In other words, while the economic boom
combined with welfare reform moved many people out of poverty and into
the workforce, literally hundreds of thousands of people were removed from
food stamp programs and/or public assistance, leaving many to fall deeper
into poverty. Many of these employed people were forced to turn to soup
kitchens and food pantries for the first time.”

At the same time, there was a sharp decrease in appropriations for The
Emergency Food Assistance Program (TEFAP).** TEFAP is a federally
funded program that provides states with USDA commodities.” After
states apply and are accepted to the program, the states distribute the food
through local emergency food providers.” In fiscal year 1991, some five

years before the Good Samaritan Act became law, the appropriations for
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TEFAP were $120 million in food purchases while in fiscal year 1995,

these appropriations dropped to less than $25 million.”’

B. The Consequences of Food Insecurity

Those who are food insecure and suffer from hunger face nutritional
voids, health problems, and have difficulty achieving fundamental health
and well-being.”® The effect of food insecurity goes beyond one’s health
and nutrition. “If unaddressed, food insecurity may lead to hunger,
malnutrition, disordered eating patterns, and social health consequences,
such as disrupted household dynamics, impaired learning and reduced
productivity among adults, poor behavioral and academic performance in
children, increased health costs and increased obesity risks.”> Regarding
general health, food insecurity is particularly troubling for infants and
children. Malnourished and impoverished babies and toddlers get sick more
frequently and are more susceptible to infections than are food secure
children.”

Additionally, many who seek emergency food assistance experience
“escalating rates of obesity, diabetes, hypertension and related

761 It may seem counterintuitive, but an obese

cardiovascular illnesses.
household does not necessarily equate to a food secure household. “[F]lood
insecure families often adapt using such strategies as relying on less
expensive, less nutritious, high-calorie foods to stave off the sensation of
hunger.”® In fact, recent studies have found that food stamp participation is
positively related to obesity.” Likewise, the studies found that food
insecurity is positively related to the likelihood of being obese.** Former
USDA Secretary Dan Glickman noted the connection between low-income
people and obesity at the National Conference of America’s Second Harvest
in 2000 when he said that “for millions of families, when they don’t have
enough money to buy food, they go hungry. But, when they have only a
little money, they tend to buy low-cost foods which may or may not have all

the nutrients they need.”®
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Unfortunately, nutritional inadequacy is a problem for food stamp
participants who purchase their own food, as well as for individuals who
receive food at emergency food facilities and soup kitchens. Food banks,
and those who eat food from food banks, do not choose the food that is
donated and then served. Rather, the donations “reflect what is being
produced in the United States . . . . [T]o the considerable extent that the
emergency food system is supply driven, rather than need driven, it will
continue to distribute more sweets and snacks and less canned fish and fresh
vegetables than nutritionists recommend.”® As a result, those who are food
insecure receive and eat lower quality food and empty calorie food simply

because they lack the resources to choose healthy food. ¢’

C. The Federal Government, NGOs, and Food Insecurity

Three major federal food assistance programs are administered by the
USDA Food and Nutrition Service: the Food Stamp Program, which
provides low-income households with electronic or coupon benefits to
purchase food from eligible retailers; the National School Lunch Program,
which provides free or reduced price lunches to low-income students in
public and private schools; and WIC, which provides nutrition-based grants
to states to support food distribution, health care referrals, nutritional
education, and food vouchers.”® The federal government also provides
resources by way of food donations to community food assistance
providers, which are the main and direct providers of emergency food
assistance to individuals in need.”” Through TEFAP, the USDA provides
commodities to food pantries and community and emergency kitchens.” In
2004, TEFAP provided community emergency food providers with 520
million pounds of commodities.”!

Notwithstanding these food assistance programs, the federal government
does not provide sufficient services to our nation’s citizens who are food
insecure with hunger. It is worth noting that in other industrialized nations

charitable handouts have not been the most effective way to reduce
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hunger.”” Interestingly, many of these nations instead offer public benefits
for low-income families that are much more generous than those offered in
America.”” Again, it is difficult to comprehend how a nation as wealthy as
the United States does not formally recognize an individual’s right to be
free from food insecurity.”

Fortunately, in the United States, NGOs have stepped in to fill the gap
and complement the existing federal hunger-relief and nutritional programs.
Since the early 1980s, over one hundred food banks have formed due to an
increase of private charitable food programs.”” Today, Second Harvest is
the nation’s largest food bank, with some 400 smaller, regional food banks
in all fifty states.”® This is a significant increase from the 185 food banks
affiliated with Second Harvest in 1993.”” Second Harvest serves those
individuals who have no or limited access to federal assistance programs.”
In 1995, over 90 percent of the food donated to Second Harvest (over 900
million pounds) was from the private sector, which enabled the organization
to feed one out of ten Americans.”’ And in that same year, Second Harvest
witnessed a 10 percent increase in donations from the previous year and
documented the highest number of donations in the organization’s history.*

D.C. Central Kitchen, another example of a major NGO emergency food
facility, began operations in 1988 in Washington D.C. and is one of the
largest emergency food recovery and meal distribution organizations in the

nation.’!

Yet, even it is struggling to keep up with the growing numbers of
hungry individuals in the nation’s capital. President and CEO Robert Egger
acknowledges his organization cannot survive without government support,
plainly stating that “we cannot continue to serve for free thousands of meals
a day.”™ Egger wants the city government to increase its contributions to
the anti-hunger programs he and others have worked so hard to create.*
Using food handling and food sanitization techniques, D.C. Central
Kitchen and other similar programs “rescue” or recover safe leftover food
from institutions and events with health code approved trucks.** In 2005,

D.C. Central Kitchen recovered approximately 1.4 million pounds of food
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from local restaurants, caterers, hotels, wholesale distributors, and other
foodservice businesses.*® Through a trainee and volunteer program, D.C.
Central Kitchen re-prepares this recycled food into some four thousand
meals a day that it, in turn, donates to partner organizations to feed
individuals in need.*® D.C. Central Kitchen estimates that it recovers
between one to two tons of food per day.*” Businesses and organizations
that donate food to D.C. Central Kitchen include the following: Costco; the
National Press Club; the World Bank; the International Monetary Fund; and
various law firms, caterers, and hospitals.88

Interestingly, food recovery and recycling programs are not limited to the
nation’s large metropolitan areas—there are even food recovery programs
in some rural elementary schools.* At Big Walnut Elementary School in
central Ohio, for example, first-grade teacher Megan Forman started the
Good Food Box program which enables children to donate packaged snacks
or fruit during lunchtime.” The teacher then takes the donated snacks to the
local food pantry, which serves an estimated eighty-five to ninety-five
families per month.’’

Because federal programs are not sufficient, as evidenced by the steady
number of American citizens suffering from food insecurity and food
insecurity with hunger, NGOs are stepping in to dontate. If the government
was committed to the idea that citizens have the right to be free from food
insecurity, it is possible that there would be fewer NGOs scrambling to
provide food and fill the gaps. Sociologist Janet Poppendieck argues that
private emergency food programs and the increase of charity “legitimates
personal generosity as a response to major social and economic
dislocation.” Essentially, emergency food programs and charity donations
and organizations take responsibility away from the government and place
it onto the private sector’s shoulders. Emergency food programs have taken
over governmental programs and “make private programs appear cheaper
and more cost effective than their public counterparts, thus reinforcing an

ideology of voluntarism that obscures the fundamental destruction of
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rights.””

With an already strong foundation of private emergency food
programs it may seem as if hungry individuals are being taken care of,
giving the government a reduced incentive to provide assistance.

In 2000, the most recent year for which national statistics on NGO food
programs are available, there were approximately 32,737 active food banks
in America, which distributed, on average, about 239 million pounds of
food per month.”* That year, approximately 474,000 meals were served
nationwide from nearly 5,262 emergency kitchens.”>  Unfortunately,
according to some, what Second Harvest and others do is only a “drop in
the bucket. [There is] no way in the world that charity in general can make
up for the gap [between the numbers of families without food and the

donations].””

The work that Second Harvest and other charity
organizations do is important, “but charities themselves are not the answer.
[They were] supposed to be a temporary measure in the 1980s and now they

are permanent.”’

D. The Perpetuating Problem and U.S. Inaction

A tension exists between the desires of NGOs and citizens to end food
insecurity and the U.S. government’s current actions. On an international
level, the Bush administration has reduced the United States’ contribution to
global food aid programs.”® The United States joined the pledge proposed
at the Rome Declaration on World Food Security in 1996,” in which
nations vowed to eradicate hunger and to reduce the number of
undernourished people to half the current level by 2015.'°° However, the
current administration states that it does not believe that the right to food
exists in conventional or customary international law; instead the right to be
free from hunger “is a goal or aspiration to be realized progressively that
does not give rise to any international obligations nor diminish the
responsibilities of national governments toward their citizens.”'"'
Nonetheless, at the national level, as part of the Healthy People 2010
102

initiative, ~ the United States committed itself to reducing food insecurity
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abroad and at home; it had an objective of reducing food insecure
households to 6 percent, half of its 1995 level, by 2010.'” Despite the
commitments in the Healthy People 2010 initiative to improve the health of
individuals, food insecurity has not yet been reduced, and if the food
assistance programs continue to decrease, it is unlikely that the United
States will actually realize its goal of promoting healthier living to its
citizens.'” Surely, reducing food insecurity in the nation falls under this
objective.

There is evidence that although the federal government has not yet
embraced an individual’s right to food, American citizens view eradicating

5 In

hunger—inside and outside U.S. borders—an important objective.'®
fact, several prominent non-governmental, anti-hunger organizations
formed the National Anti-Hunger Organizations (NAHO),' and in 2003,
they created the Millennium Declaration to End Hunger in America

17 The Millennium Declaration summarizes

(Millennium Declaration).
some of the causes and effects of hunger and recommends solutions to end
hunger through strengthening and improving federal food and nutrition
programs.'®  Furthermore, the Millennium Declaration calls upon the
“President, Congress, and other elected leaders in states and cities [to]
provide decisive leadership to end hunger in America.”'” One year later, in
June 2004, the NAHO created “A Blueprint to End Hunger,” which is a
longer, twenty-four page document that elaborates on the methods to end
hunger outlined in the Millennium Declaration.'"

Prior to the creation of the Blueprint to End Hunger, in December 1991,
Tufts University School of Nutrition’s Center on Hunger, Poverty and
Nutrition Policy drafted the Medford Declaration to End Hunger, which
attempts to raise consciousness and promote efforts to alleviate hunger.'"
The Medford Declaration asserts two steps to abolish hunger: first, in the
short-term, it is necessary to “use existing channels to see that food is
available to the hungry on an adequate and consistent basis;” and the second

step is to “increase the purchasing power of American households, and to
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fulfill the desire for independence and self-reliance which so characterizes
our people.”"'? An estimated two thousand national, state, and local leaders
and one thousand organizations have shown their support for this endeavor,
calling on the government to assist in the fight against hunger.'"*

Domestic hunger exists not because the United States or the world at
large does not have enough food."'* In fact, “abundance, not scarcity, best
describes the supply of food in the world today. Increases of food
production during the past thirty-five years have outstripped the world’s
unprecedented population growth by about 16 percent.”'” We live with
hunger because of the “mal-distribution of food itself [and also] because of
highly skewed income distribution which precludes the purchase of
adequate amounts of food.”"'°

It would seem, then, that the idea of a national policy that encourages the
redistribution of food would be a beneficial tool in reallocating surplus food
to those who are in need; indeed, the Good Samaritan Act sought to do just
that.

IL THE GOOD SAMARITAN ACT

A. Food Waste and Attempts to Capture the Loss: What Prompted the
Good Samaritan Act?

A shocking amount of food in America is wasted. Statistics indicate that

anywhere from 20 percent'’ e

to 27 percent ° of all food produced in
America is thrown away. All of the waste—including farm, transport,
processor, wholesaler, supermarket, industrial, and plate waste—totaled
ninety-six billion pounds in 1995.""” In 1996, the USDA reported that by
recovering the lost food through gleaning or food recovery programs, forty-
nine million people could be fed."™ The problem of wasted food is not
limited to restaurants or hotels, but is also evidenced in the farming

fields.'””" For example, according to a district director with the Farm
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Service Agency, about one-quarter of the food grown in the United States is

wasted—either in the field or weeks later in a refrigerator or restaurant.'”

The idea to transfer wasted food to the hungry is not new:
Accumulation of large supplies of food in public hands . . . has
repeatedly resulted in the creation of public programs to distribute
the surplus to the hungry. And in the private sphere as well, a
great deal of the food that supplies today’s soup kitchens and food
pantries is food that would otherwise end up as waste: corporate
overproduction or labeling errors donated to the food bank, farm
and orchard extras gleaned by volunteers after the commercial
harvest, and the vast quantities of leftovers generated by hospital,
school, government and corporate cafeterias, and caterers and
restaurants.'>

Decades ago, the federal government created programs to donate food
surpluses to those in need. For example, President Herbert Hoover created
the Federal Farm Board, whose duties included distributing wheat surpluses
to the unemployed through the Red Cross, while an outcome of President
Franklin D. Roosevelt’s New Deal was federal surplus commodity
distribution.'”  The Federal Farm Board has since been abolished.'”
Nonetheless, comparable programs exist today in the form of TEFAP,
which supplies food bought from the USDA to states.'*®

The Good Samaritan Act appears to be yet another government attempt to
capture the loss of wasted food.

B. Barriers to Donation: Potential Liability for Donors

Prior to the Good Samaritan Act, companies and individuals faced a
considerable barrier to donating food—the threat of liability.'"”’ A
corporation, such as a hotel, caterer, or university cafeteria, that donated
apparently safe leftover food could be subject to civil or criminal liability in
federal court if a recipient was injured from tainted or spoiled food.'”*
Although states had their own Good Samaritan laws protecting companies
from injuries resulting from donations, the laws differed in their language,
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level of protection, and liability threshold.'"” Accordingly, companies that
operated in more than one state would face disparate state laws—
determining protection was difficult and federal legislators viewed it as an
impediment to donations.”*® One factor that pushed the Act through
Congress, for example, was Wal-Mart’s failure to donate due to fear of
liability."!

In December 1995, at a roundtable discussion with USDA Secretary
Glickman and several national food companies, Glickman stated that
“companies were sympathetic to the idea of food rescue, but expressed deep
concerns about liability. In effect, they sought one law that would cover all
of their establishments from coast to coast.”'** In response to this concern,
under the federal Good Samaritan Act, those who donate or recover food or
groceries that are “apparently fit” are exempt from criminal or civil liability
arising from the donation."*> The Good Samaritan Act defines “apparently
fit grocery product” as one that “meets all quality and labeling standards
imposed by Federal, State, and local laws and regulations, even though the
product may not be readily marketable due to appearance, age, freshness,
grade, size, surplus, or other conditions.”’** The law does not, however,
exempt donors from gross negligence or intentional misconduct."*> Thus,
the intention behind the Good Samaritan Act was to facilitate donation of
food and grocery items to individuals in need by protecting donors from
civil lawsuits or criminal sanctions, except in cases of gross negligence.

When he signed the bill, President Clinton stated that “through food
recovery and donation, Americans can share with the hungry a portion of
our country’s immense food resources that would otherwise be wasted.”'*®
President Clinton also pointed out that liability has been an impediment for
many food donors and food recovery centers."”’ The definitions in the Act
are national in scope and are meant to create uniformity among state

1
laws.'*®
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C. Legislative History of the Good Samaritan Act

Prior to the 1970s, good samaritan food donation laws did not exist in
America.'””  California was the first state to enact a protective food
donation law in 1977,"*" and over the next two decades the remaining forty-
nine states enacted their own good samaritan food donation laws.'*! By
1990, Congress passed the Model Good Samaritan Food Donation Act'*
(Model Act), which was Section 402 of the National and Community
Service Act of 1990 (NCSA).'"* Though the Model Act had no force or
effect in law, it encouraged each state to adopt standards that would
uniformly protect food donors against civil and criminal liability resulting

from a donation.'*

Like its progeny the Good Samaritan Act, the Model
Act provided that individuals and business entities that donated “apparently
fit*'* and “wholesome”'*® food or grocery products would not be held
liable if their donations resulted in injury unless the donor acted with gross
negligence or intentional misconduct.'*” Despite the best intentions of the
Model Act’s goal to encourage adoption of its language at a state level,'*®
only one state modeled its language after the Model Act.'*

Ultimately, Congress enacted the Good Samaritan Act in 1996 hoping
that the law would solidify consistency among the states’ food donation

laws. !>

Because many corporations that donate conduct business across
state borders, standardizing liability protection made sense.'””’ The Good
Samaritan Act repealed Sections 401 and 403 of the NCSA and the word
“Model” was stricken.'**

The Good Samaritan Act, as we know it today, was sponsored by
lawmakers who were committed to confronting the problem of food
insecurity and who responded to concerns from their constituents.
Representative Pat Danner (D-MO) introduced the Act as H.R. 2428 in the
summer of 1995, which was co-sponsored by Representative Bill Emerson
(R-MO)."* Representative Danner developed the legislation in response to
one of her constituents, Harold Martin, who complained that a national

corporation had withdrawn its support from his local food bank.'**
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Representative Emerson was a longtime champion of fighting hunger and a
strong ally of the anti-hunger movement and emergency food facilities.'
Prior to working on the Good Samaritan Act, Representative Emerson held
leadership positions on the House Agricultural Committee, the House Select
Committee on Hunger, and the Congressional Hunger Center;
Representative Emerson was also a lead sponsor of the Temporary
Emergency Food Assistance Act of 1983, the McKinney Homeless
Assistance Act of 1987, and the Hunger Prevention Act of 1988, among
others.'”® After it was signed into law, the Good Samaritan Act was
renamed in honor of Representative Emerson, who died of cancer one
month after the bill’s hearing."’

Because Representative Danner was a junior member of the House of
Representatives’ minority party and did not exercise tremendous influence,
Representative Emerson’s support on the bill was crucial. On May 31,
1996, the Subcommittee on Postsecondary Education, Training and Life-
Long Learning—a sub-committee of the Committee on Economic and
Educational Opportunities—held a hearing on H.R. 2428."** At the hearing,
Representative Emerson testified that private companies faced liability
hurdles when donating food because of the different state laws that govern
food donations.'”””  Representative Emerson testified that the Good
Samaritan Act responded to this concern by purportedly removing barriers
between willing donors and individuals in need.'®

Echoing this sentiment, Representative Danner testified with an example
of a major corporate donor to the Missouri-Kansas Regional Food Bank
who withdrew its donations citing the “patchwork of laws governing food
donation throughout the United States as a reason for discontinuing [their]

food donation policy.”"®!

In her testimony, Representative Danner noted
that retailers had to spend their resources understanding and meeting the
requirements of different laws in different states when donating food.'®*

She also testified that the Good Samaritan Act would “dramatically aid in
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the national effort to coordinate public and private efforts to properly utilize
the abundant excess of food that goes unused in this country.”'®*
Additionally, emergency food facilities and NGOs testified in strong
support of the bill at the hearing. Christina Martin, the former Executive
Director of FoodChain, testified that donors’ concern about liability was the
biggest obstacle food-rescue programs faced.'® Martin believed that the
Good Samaritan Act would “make a dramatic difference in the number of
»165 1 jkewise, Christine Vladimiroff, the

then-CEO of Second Harvest, noted that the government’s programs

donors to food-rescue programs.

attempting to tackle hunger were deficient—a reason why Second Harvest
and other food-rescue programs and food banks operate.'®® Unfortunately,
the government’s programs are not enough, and Second Harvest steps in to
serve low-income individuals who cannot subsist on what is given to them
through domestic feeding programs.'®”  Vladimiroff stated that “our
experience is clear. There are companies that want to donate food and
grocery products, but are fearful of contributing because of the varying state
laws regarding their liability for what would otherwise be a generous act of
donation.”'®®

Although each state already had some type of Good Samaritan legislation
(still in effect today) when the federal bill was signed into law, there were,
and still are, differences in the level of protection provided by these state
laws. For example, many state laws had different liability floors.'® The
food donation laws in all fifty states generally held individuals who
distributed defective food or products to be strictly liable.'” All states had
exceptions to the rule limiting the liability of donors, but state laws varied

1

significantly in their level of protection and coverage to donors.'”' For

example, in California, donors were liable only for gross negligence or

intentional acts.!”

Interestingly, in Pennsylvania, donors were liable for
negligence but exempt from suits based on strict liability.'”? The Good
Samaritan Act was meant to set a liability floor for all states, not a

ceiling.'” Another difference among states that posed difficulty before the
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E2]

Good Samaritan Act was the definition of “donated goods.” For example,

175

Missouri’s statute’ > only mentioned “canned or perishable food” while

»176 Because the Good

New York’s statute listed “game or while game.
Samaritan Act is national, it eliminates any inconsistencies and
discrepancies between state laws through the supremacy clause of the U.S.
Constitution.'”’

Beyond strengthening public-private partnerships, the passage of the
Good Samaritan Act removed the “legally cumbersome or restrictive”
obstacles to food donation that the individual state laws presented.'™
However, the impact of the Good Samaritan Act would not be realized for

some time.

III. IMPACT OF THE GOOD SAMARITAN ACT

The federal Good Samaritan Act was intended to encourage donation of
food and grocery products by easing donor’s fears about liability and
potential lawsuits, thereby increasing donations to food rescue programs
and, in turn, providing individuals in need with food.'”” While the intention
of the Good Samaritan Act is certainly significant, its end result has not yet

proven to be very potent.

A. Analyzing the Good Samaritan Act

First, the Good Samaritan Act appears to have been initiated in response
to the fear of potential lawsuits, as opposed to the actual existence of
lawsuits filed.'"™ Interestingly, there have been no documented lawsuits
against a food donor either before or after the Good Samaritan Act was
passed.”® As there have been no known lawsuits, the Good Samaritan Act
has not yet been given the chance to flex its muscles.

Because it is difficult to determine whether the Good Samaritan Act
really deterred any lawsuits—since none were reported before or after the
law’s enactment—it may be more insightful to examine how donors reacted

to the Good Samaritan Act and, thus, determine whether the Act met its
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goal of encouraging donations of food and grocery products. However,
Second Harvest has noticed that the Act has eased some corporations’
anxieties about possible litigation. If this means that corporations would
donate more, the Act shows strong potential to be beneficial.'*?

After the Act was passed, some people in the food and restaurant industry

3

felt there was no longer an excuse for not donating.'® 7-Eleven, which

operated as Southland Corporation when the Good Samaritan Act was
passed, significantly increased its donations after the Act passed in 1996.'%
Likewise, many other corporations have made significant contributions of
their safe excess food since the Act’s passage. Second Harvest’s website
currently lists approximately sixty major corporate donors, including
Campbell Soup, Coca-Cola, CVS Pharmacy, General Mills, Nestle, Sara
Lee, Target, Uncle Ben’s, and Wal-Mart.'® Beyond corporations that have
partnered with Second Harvest, many restaurants, including fast-food
chains, have joined with the Food Donation Connection, a national NGO, to
donate their safe, unsold food."™ Some of the larger donors who have
partnered with the Food Donation Connection include Pizza Hut—which
has donated over thirty million pounds of food over recent years—KFC,
Taco Bell, and Red Lobster."®” Additionally, some companies have started
their own donation projects. For example, in May 2005, Red Lobster
started a program called “Harvest Food Donation” to donate its excess food
to hungry Americans.'™

Increases in donations, however, may be attributable to other factors,
indicating companies may have donated regardless of whether the Good
Samaritan Act was passed. For example, some companies donate to Second
Harvest when they have more products available due to unforeseen industry
conditions."® Despite the perceived ease the Good Samaritan Act intended
to bring, Second Harvest still is not persuaded that the Act has truly
encouraged companies to donate.'”® Rather, companies are concerned about
the bottom line, and “if they can make money from selling a product to

1”191

discount stores, they sel Thus, Second Harvest often receives
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donations when the market is inundated with like items companies are
unable to sell, so they donate them.'**

Food Lifeline is another example of a food recovery organization that has
seen a large increase in food donations; however, the organization does not
attribute this growth directly to the Good Samaritan Act. Since 1996, Food
Lifeline, the western Washington affiliate of Second Harvest,'** has grown
significantly. In 1996 it gathered and distributed approximately ten million
pounds of food; by the end of 2004 it distributed 21.2 million pounds of
food."* In addition to the increase in quantity of food, Food Lifeline has
also seen a change in the quality of food donated. While in 1996 most of
the donated food was nonperishable boxed and canned goods, recently the
food industry has tended to donate more perishable food, which is the
fastest growing proportion of food that Food Lifeline donates.'” These
perishable items include dairy products, fresh produce, perishable juices,
and frozen foods. Linda Nageotte, President and CEO of Food Lifeline,
notes that “because of the perishability of these products, donors have more
concern and higher perceived (and real) liability in donat[ing] them.”'”®
Ms. Nageotte noted that while it is difficult to attribute the increase of
donations to Food Lifeline directly to the Good Samaritan Act, she believes
it is still greatly beneficial to the emergency food community because it
addresses donors’ liability concerns.'”’

Interestingly, despite the Good Samaritan Act’s goal to encourage
donations, some companies still appear to be nervous about donating their
food and grocery products. As part of the bottom line, some corporations
fear a blow to their name and reputation if their donation ultimately causes
harm.'”® Second Harvest noted that once a company begins to donate, the
company often works with Second Harvest for a long time—sometimes
years—to “gain [that company’s] trust and their product donations. Several
companies require that we [Second Harvest] strip their products of their

29199

logo and re-label the items. If companies truly trusted the Good

Samaritan Act they should have no reason to fear donating. It is possible,
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however, that these companies do not view the Good Samaritan Act as a
sufficient shield to negative publicity.

INlustrative of this fear, Ms. Nageotte says the Act “hasn’t quieted [the
donors’] concerns about bad press. These days we find donors are
concerned about what would happen if they donated a product that made
someone ill, and they fear getting ‘bad press’ about those situation[s].”*
In response to donors’ fear of lawsuits and bad reputation, Food Lifeline has
developed extensive practices regarding safe food-handling, transport, and
storage protocols to address the donors’ concerns.””' One reason why Food
Lifeline has not been sued or held liable for food they served to needy
individuals may be because they use stringent food-handling policies.

Food Lifeline is not alone in developing and practicing safe food-
handling policies and procedures. D.C. Central Kitchen, which operates
foodservice training for low-income and unemployed individuals, has a
twelve-week intensive food training program.*”® The program’s successful
participants receive a food handler’s certificate, which allows foodservice

> Second Harvest—a

workers to handle food in the restaurant industry.”
member of Food Lifeline—has worked with the Food and Drug
Administration and the USDA to develop adequate food-handling
policies.”™ These government agencies regularly monitor and inspect food
banks and emergency food facilities such as Food Lifeline,®” and the
policies and procedures they develop may encourage safe and healthy
donating by ensuring donors they will not receive bad press when food is
safely handled.

Because a number of factors influence how and when donations are
given, it is impossible to conclude that the Good Samaritan Act has had a
significant impact on decreasing food insecurity through increasing food
and grocery donations. These factors include the overall health of the
economy, governmental changes to social welfare programs such as food
stamps, and inflation, among others.**® Some hunger and poverty experts

believe that while the Good Samaritan Act may have accomplished nothing
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legally, substantively it has done a good deal by increasing the amounts of
donated food to the hungry.””” Because, as Second Harvest notes, so many
companies are still very concerned about being sued even after the Good
Samaritan Act was passed, it does not seem that the Act made a significant

impact on increasing donations.*”®

B. The Good Samaritan Act is Not the Solution: The Federal Government
Passes the Buck on Food Insecurity

The Good Samaritan Act has had an insignificant impact on decreasing
hunger in America and perhaps only a marginal influence on increasing the
amount of food and grocery product donations. The Act simply eases what
should be the federal government’s responsibility to alleviate the nation’s
hunger by passing on that duty to NGOs and the private sector. While the
government appears to be concerned about providing emergency food to
those in need through such legislation as the Good Samaritan Act and
various social service programs, its actions show otherwise.

In 1996, as Congress was passing The Good Samaritan Act, it also cut
nearly $28 billion from the Food Stamp Program as part of the welfare bill
of 1996.*” Even in light of the estimated $1 billion worth of food that
passed through Second Harvest’s doors during 1998, there is no way that
“the charitable food network, already stretched thin, [would] be able to
miraculously stretch again to cover this abyss, and the leaders of the
emergency food movement have been saying so, loud and clear.”'

Federal budget cuts to non-food programs for low-income individuals
also have a negative impact on needy individuals’ ability to obtain adequate
food. For example, budget cuts to the Medicaid program is a decrease to an
important program that assists low-income individuals and families with
health care costs; by decreasing the Medicaid budget and thereby
redistributing health care costs back to low-income individuals and families,
these individuals often have less money to spend on food.”'' Beyond

expanding non-food programs for low-income individuals, the NAHOs
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agree that the federal government needs to invest more money in improving
the public’s understanding of health consequences.”’> Essentially, the
government should invest in outreach projects, hunger awareness, and
programs aimed at improving nutrition for health, learning, and
productivity.*"?

Rather than expanding non-food programs for low-income individuals,
the federal government seems to be doing just the opposite. On November
18, 2005, in the early morning hours, the U.S. House of Representatives
voted to cut $50 billion from Medicaid, food stamps, student loans, and
other programs.'* Budget cuts to the Food Stamp Program would mean
that between 220,000 and 250,000 low-income Americans would be denied
food stamps. Joel Berg,’" Executive Director of the New York City
Coalition Against Hunger, found it distressing that the government would
vote “to literally take food out of the mouths of low-income seniors,
children, and working families” just before the Thanksgiving holiday.*'®

As the government’s programs and services continue to wane, the
number of NGOs stepping up to feed hungry Americans has been on the
rise. At the public hearing held for The Good Samaritan Act in 1996,
Christine Vladimiroff reported that since 1936 there had been a 46 percent
growth in new non-government food programs.”'” Illustrative of this
increase is the fact that in 1981 New York City had thirty-five soup
kitchens, and in 1996 there were 800.*'® Although the number of these
types of programs is increasing, the number of hungry Americans remains
virtually unchanged and, at the same time, the federal government’s
assistance is dwindling.

As individuals and families in need struggle to purchase adequate food
because of federal cutbacks in both food and non-food assistance programs,
they also face obstacles as a result of the Good Samaritan Act’s concept of
limited liability for corporate donors. If the government limits individuals’
ability to sue for injuries sustained by food accepted from donors, it only

further weakens the foundations on which poor individuals stand. Given
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the absence of documented lawsuits against food donors before the Act was
passed, there is little evidence that the government really needs to provide
donors with the extra incentive of a liability shield and deny individuals in
need of their ability to recover from wrongs. Moreover, if, as Second
Harvest has noted, the Good Samaritan Act has not prompted companies to
donate excess food, the Act should be reevaluated to determine if
companies should even receive the protection of the liability shield. If a
liability shield does not motivate companies to donate, the poor, a group
with weak political capital, should not be denied the ability to sue under
common law negligence and tort claims to receive damages. The
government’s hands-off approach to corporate donors further illustrates
how it seems to be passing the buck regarding protection of its weakest
citizens.

Furthermore, while the Good Samaritan Act purports to protect
companies from legal action, it is not clear whether that message is being
received by donor companies. For example, as this article was being
written, Wal-Mart decided to stop donating its nearly expired or expired
perishable food to local charity and food emergency programs.”'® This new
national policy will apply to over 2,000 Wal-Mart stores and Supercenters
and over 500 Sam’s Club stores.””” Spokesman Olan James said that the
company’s retraction of their donation policy was an attempt to protect the
corporation from liability.”?' Yet James even admitted that he is unaware of
anyone filing suit against Wal-Mart after becoming ill from donated food.”
It appears that Wal-Mart does not realize the Good Samaritan Act would
protect it in the event someone was harmed from a good faith donation of
spoiled food. It also implies that Wal-Mart distrusts whether the federal law
will sincerely protect it from liability. Furthermore, it weakens the effect of
the Act if large corporations do not even know about it and/or rely on it.
Wal-Mart’s donation withdrawal and its fear of relying on the protections of
the Good Samaritan Act sets a bad precedent for other corporations, both

large and small, that currently donate food and grocery items. If Wal-Mart,
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the nation’s largest food retailer,” doubts the Good Samaritan Act will
protect the company’s interests when they donate perishable food items, it
is hard to imagine that other smaller and less profitable companies would be
reassured by the Act.

Though the Good Samaritan Act may be a feel-good law, it has not had a
significant impact on decreasing food insecurity. Instead, it has resulted in
the federal government simply passing the responsibility of providing
hungry citizens with food onto NGOs and the private sector. Ultimately,
companies have no incentive to donate, nor do they face any penalty if they
do not donate. The Good Samaritan Act had high aspirations, but in the end
it has failed to implement meaningful legislation—instead, the Act passes
the buck on who will care for and feed low-income American citizens.

C. A Temporary Fix, But Not the Solution

Give a man a fish; you have fed him for today. Teach a man to
fish; and you have fed him for a lifetime.

Chinese Proverb

Food banks and other emergency food facilities have served as a bandage
to the food insecurity problem in this nation.”** But, this bandage method is
not a permanent solution—it only meets the emergency need. As the
evidence indicates, the Good Samaritan Act has not had any noticeable
legal effect—mno donor has used it as a liability shield from a lawsuit, and
there have been no documented cases of individuals trying to sue companies
for harm caused by tainted donated food.

Instead of using the Good Samaritan Act to reduce food insecurity in
America, the federal government should improve the federal food assistance
programs and increase needy individuals’ ability to attain their own food for

a more long term solution. For example, a higher minimum wage, adequate
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health care, and reduced rent translates into families having more money to
spend on other basic needs, such as food.””®
The government, not the private sector and NGOs, should be responsible

for feeding the nation’s hungry through sound public assistance programs.
If the government increased the minimum wage, provided national health
insurance for all, created more affordable low-income housing, and/or
expanded the current food stamp program, then low-income Americans
would have more money to spend on food.”® Congress’ energy would be
better spent improving social programs than creating legislation such as the
Good Samaritan Act that provides ineffective incentives to donate food. In
2000, at the National Conference of America’s Second Harvest, the then
Secretary of Agriculture Dan Glickman stated:

There are millions in poverty working hard to make ends meet,

striving to achieve the American dream yet struggling to put food

on the table. Many of them would benefit from an increase in the

minimum wage. And many seniors would benefit from having

meaningful prescription drug coverage so they wouldn’t have to

choose between food and medicine. They are all part of the

American family, and it is incumbent upon government to help the
less fortunate members of our family.**’

Although the Good Samaritan Act may have been a worthwhile effort,
according to Joel Berg of the New York City Coalition Against Hunger, it
should serve a greater function than merely acting as a facade that the
government is solving the hunger problem—it should have a significant
legal, as well as a psychological, impact in society.””® Such legislation fools
citizens into believing that the issues surrounding hunger are under control,
as the Act reasons that extra food is being recycled to those who are hungry
rather than being thrown away. Essentially, the government has mistakenly
relieved our fears by presenting to us that the companies and industries we
think of as guilty for wasting food are progressively doing something to

solve the hunger problem.
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Likewise, good samaritan laws may misleadingly increase our nation’s

romantic vision of charity. In his law review article, Thomas Kelley noted:
Our culture has developed a vibrant charitable tradition, and in our
contemporary culture, charity is a compassionate net of aiding the
poor, of distributing alms to the needy, and of spooning soup to the
hungry. At the same time, it is a tool for social engineering, for
efficiently producing socially beneficial results that will lighten the
burdens of our government.**’

Iv. CONCLUSION

Hunger stems from larger, systemic problems that NGOs and the private
sector cannot fix alone. Without help from the federal government in the
form of increased minimum wage, cheaper public housing, improved health
care, among other support programs, it is inevitable that the problem of
hunger will persist in this nation. When low-income citizens must spend
much of their money on shelter, transportation, and health care, there is
consequently less income that remains for the purchase of food. If these
individuals know they can stand in line at their local food bank to alleviate
hunger, yet cannot receive affordable housing or transportation, it makes
sense for them to rely on the private emergency food facilities, such as
Second Harvest and its affiliates. For instance, the high cost of heating
sends many low-income Americans to emergency food facilities, creating a
heat or eat dilemma.”® If these individuals could have their utilities
subsidized (or further subsidized in some cases), then perhaps they would
have a greater chance of affording food.

The Good Samaritan Act should not reinforce the notion that hunger can
simply be alleviated through a single piece of legislation. On the contrary,
the public must be aware that hunger is the result of larger social crises that
the government must play a role in shaping. All of the listed social
problems stem from a lack of government involvement. According to the
2005 U.S. Conference of Mayors/Sodexho Survey on Hunger and
Homelessness, hunger in America does not exist due to lack of food; it
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exists because low-income people must allocate their limited resources to
satisfy basic needs, such as health care, transportation, housing, and other
everyday expenses.”'

Although private emergency food assistance programs are not meant to
replace government programs, often the work of the private sector leads to
the public perception that their noble work can substitute for responsibility
that belongs to the government. As NGOs like Second Harvest, Food
Lifeline, and D.C. Central Kitchen grow and multiply, the public may
believe that the government has less of a role to play in feeding the nation’s
hungry. This belief and reinforcement thereof could spiral into a disastrous
cycle where NGOs cannot keep up with feeding those waiting in line due to
lack of funds and insufficient support. Yet, if NGOs cease operating, those
waiting in line for food will have no where else to go. Organizations such
as Second Harvest may view themselves as only supplemental to the public

emergency food assistance programs; however,

when it is time to raise funds . . . [they] tend to compare
themselves with public programs in ways that reinforce the
ideology of privatization . . . . The same fund-raising appeals that

reassure the public that no one will starve, even if public assistance
is destroyed, convince many that substitution of charitable food
programs for public entitlements might be a good idea.*?

While the emergency food facilities’ work is admirable, the federal
government, not NGOs and the private sector, should ensure that its own
citizens are not food insecure. In fact, the United States is the only nation
of the industrialized countries that “still tolerates widespread hunger within

its borders.”***

The Good Samaritan Act has not reached its goal of
decreasing hunger by increasing food donations. Sadly, the limited liability
aspect of the Act may benefit businesses at the expense of poor individuals.
The ability to donate safe, leftover food may be a useful business strategy—
an appropriate response to over-production in the market, as well as a public

relations strategy by promoting company good will. Furthermore, it is even
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possible that through the commodification of hunger,”* corporations can
use hunger as a useful tool to promote corporate interests. In the end, the
impact of the Good Samaritan Act could easily hurt poor individuals who
have no significant legal recourse if they are made ill from spoiled food
they consume.

Food insecure individuals’ current reliance on private food emergency
programs is not the solution to the problem of hunger in America. The
Good Samaritan Act’s attempt to increase food donations to these non-
governmental organizations may have been a worthy goal, but it is not the
answer to such a large problem as hunger. The federal government needs to
make food security a priority in our society—the government should bear
the burden of providing food insecure individuals with the means and
ability to receive the food and assistance they need to become healthy
individuals.
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