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Blood on Their Hands: Corporations,
Militarization, and the Alien Tort Claims Act
Betsy Apple
FOREWORD
My Name is Ka Hsaw Wa. I am an ethnic Karen, one of Burma’s ethnic
nationalities. I was born in Burma and lived there until I had to flee in 1988.
Burma is one of the world’s worst human rights violators. I experienced that
fact first-hand when I was tortured by the military because they wanted information from me. I fled the country shortly afterwards because I helped to
organize demonstrations seeking to replace military rule with democracy and
human rights. I look forward to the time when I can return to my country.
Burma is a land blessed with a wealth of natural resources. We have rich
and beautiful teak and hardwood forests, gems, minerals, natural gas, and
oil. Tigers, rhinos, tapirs, great hornbills, and elephants are only some of the
rare and important species that live in Burma. My country is also one of vast
ethnic diversity, with dozens of different minority and indigenous groups,
each with its own language, costumes, and culture. Many of these groups
rely on the natural environment to maintain their livelihood and culture. By
pillaging our forests, our wild animals, and our rivers, Burma’s dictatorship,
and its corporate partners-in-crime, destroy who we are.
When I first left Burma, all I wanted was revenge. I saw the army kill so
many of my friends and other demonstrators, and I wanted to kill the
soldiers in return. But then I realized revenge was useless, that the revenge
would satisfy my anger but would not change my people’s suffering or help
us to achieve freedom. Violence was the problem in my country, so it couldn’t
be the solution. People needed no more violence—we needed peace and
justice. In order to get justice, we first needed the world to know what was
happening to our country and our people. So I made the decision to choose
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nonviolence, document those atrocities, and tell the world what the military
dictatorship tried so hard to hide.
In 1988, I started to document human rights violations against the people
of Burma by the military dictatorship. I interviewed thousands of witnesses
and victims and heard many stories of killings, rape, torture, forced labor
and forced relocation of villages. After five years, I began to realize that
these atrocities were directly connected to the exploitation of natural resources.
The army was using human rights abuses to exploit Burma’s resources. They
militarized the areas of indigenous peoples that contained teak and other
valuable hardwoods. Villagers were forced to move from their homes to
make way for the loggers. Those who refused to move, or did not move fast
enough, were beaten, tortured, and even killed. After the army forced them
to move, it forced the villagers to work to build the very same logging roads
that displaced them.
It now seems so obvious that these are not only human rights violations
or environment degradations: they are both. Human rights and the environment are being destroyed at the same time.
The Yadana natural gas pipeline project in the Tenessarim region of Burma,
one of the largest intact rainforests in Southeast Asia, is the most notorious
example of these “earth rights” abuses. This project has three main partners:
Unocal, a U.S. oil company, Total, a French company, and the Burmese
military dictatorship. The companies contracted with the Burmese army to
provide security for their pipeline. The people of Burma don’t want this
pipeline. But Unocal wants it. And it has sent the brutal Burmese military to
protect its investment there. These same soldiers who were hired by Unocal
and who are oppressing the people in the pipeline region are also destroying
the environment. They are logging and hunting the wild animals. They are
cutting down the forest to sell trees, to grow food, to make roads and other
infrastructure. They are hunting elephants, rhinos, and tigers. They are
looking for rare plant and flower species to trade with China and India.
EarthRights International helped eleven villagers in the pipeline region to
sue Unocal. A U.S. court1 agreed with what my people have known for a
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long time—that corporations can commit human rights abuses too. This case
is so important because these kinds of atrocities are not only happening in
Burma. They are happening all over the world. In many countries,
transnational corporations are involved in earth rights violations.
People in Burma, and even I, used to think that the United States is a
paradise for democracy. But most people in Burma don’t know that U.S.
companies are molding the world. In many senses, corporations are controlling the governments. They have so much power to lobby against human
rights and environmental protection. With so much power, corporations could
have a positive impact on the people and the environments in which they
live. Unfortunately, not enough companies choose to do the right thing. In
Burma, for example, the right thing is to refuse to participate in the kinds of
abuses of the pipeline region. Unocal refused to make that choice. So we
have no choice but to try to make them behave, using every nonviolent tool
at our disposal.
We will not let them defeat us. We know the companies and their
military partners have lots of money, guns, power, and influence. But
they do not have what we have. We have truth, we have justice, we have
courage, and most importantly, we have each other to protect human
rights and the environment. We will win.
Ka Hsaw Wa
2002

Q
INTRODUCTION
Globalization. Transnational corporations. Power.
What do these words conjure up for you? For the indigenous farmers of
Burma whose livelihoods have been destroyed by a natural gas pipeline?
For the CEO of oil and gas giant Unocal?
This article defines globalization as the opening of markets internationally with minimal, if any, legal restrictions limiting investors’ ability to move
capital in and out of countries. One of the less frequently discussed dark
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sides of this globalization is the military build-up that often accompanies
foreign investment. Commentators have recognized that, “as globalization
extends the reach of corporate interests around the world, a matching military capacity must be deployed to protect those interests.”2 There has been
little discussion, however, about the increasing prevalence of armed forces
used to protect foreign investments, especially those related to infrastructure
or exploitation of natural resources.
It is commonplace to talk about globalization in the same breath as social
injustice if one is an activist. It is also widely accepted that globalization
affects people and nations differently. In particular, globalization magnifies
North-South inequities and inequalities. What is less thoroughly understood
is that globalized trade in its current incarnation can, and often does,
produce violence. This violence is often perpetrated against local peoples
and arises out of an investor’s perceived need to protect its investment from
sabotage. Adding insult to injury—or in these cases, injury to injury—
indigenous communities gain no profit from investment projects such as
pipelines, dams, and mines, which destroy their environments, displace their
ancestral homes, and obliterate their livelihoods. Members of indigenous
communities also are frequently assaulted, tortured, raped, and murdered by
the security forces assigned to protect such projects.
So, for many people, especially people living in the Global South on land
rich in natural resources, these words—globalization, corporatization,
power—conjure up images of guns, soldiers, and blood.
Another set of words—accountability, human rights, justice, corporations—gives rise to an entirely different image, especially for some lawyers,
activists, plaintiffs, and corporate officers. This mental picture is considerably less emotional than that evoked previously. It is a picture of five
bloodless words: the Alien Tort Claims Act. This old law, dusted off after
nearly two centuries of neglect, is proving to be a powerful tool for ordinary
people seeking to resist one of globalization’s deadliest outcomes: the myriad
human rights abuses associated with the bigger, stronger militaries and
security forces sent in to protect foreign investment projects.
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GLOBALIZATION 101
That there are multiple definitions indicates that globalization clearly
means different things to different parties.3 To many corporations, it means
breaking down national barriers to obtain totally free access to markets. It
means being able to do business anywhere, unfettered by restrictive labor or
environmental standards. Some in the corporate sector are astute enough to
realize that globalization’s definition must include mention of its potential to
aid poor people.4 To politicians and policymakers in developing countries,
globalization may mean an opportunity to participate in the wealth that has
disproportionately aggregated in developed nations, with the United States
as the flag-bearer.5 To ordinary people in developing countries—agricultural and aquatic workers, subsistence farmers, manual laborers—
globalization often means loss: loss of traditional livelihoods, loss of
ancestral homelands, loss of human security.
To be sure, while globalization can create new jobs, often these jobs do
not pay a living wage and are fraught with health and safety risks.6 This is
one of the impacts activists in Seattle protested against at the 1999 World
Trade Organization (WTO) ministerial meeting. One of the most frequent
critiques of the protests in Seattle was that activists protesting globalization
lacked focus. Some commentators looked at the crowd and saw tens of
thousands of union members, greens, grannies against the WTO, people
dressed as turtles, those in favor of a free Tibet, friends of the rain forests,
French farmers, and anarchists.7 Ultimately, these commentators failed to
understand the significance of what they were seeing: the definition of
globalization is multifaceted, and the problems of globalization are, in fact,
interconnected. Even what may seem like far-flung issues, such as prostitution, fall within globalization’s complex and messy meaning.8
Globalization’s champions often hold out this phenomenon as our best
hope for eradicating poverty and redistributing resources from North to
South. 9 In doing so, they fail to acknowledge that, as globalization is
currently proceeding—with transnational corporations focused on the
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bottom line as their primary engine—those in greatest need of those resources
are necessarily the last priority.

MILITARIZATION’S DEADLY IMPACT
Democracy and human rights do not always coexist when natural resources
are at issue. It is commonly understood that secure foreign investments
require a stable host country governed by the rule of law. In the words of
one financial commentator, “In short: capitalism without the rule of law is
capricious, dangerous, and not conducive to reasonable risk-taking.”10 The
reality of foreign investment, however, particularly in extractive resource
industries, is quite different if viewed from the corporate perspective. After
all, “geology dictates that the oil industry cannot easily pick and choose where
it operates.”11 Even if countries lack strong and democratic political, legal,
and economic structures, they possess something much more valuable to the
bottom line: oil, gas, gems, minerals, and timber.
Many resource-rich countries are countries in development: development
of legal systems, the rule of law, and governmental and bureaucratic infrastructure. Transnational corporations seeking to invest in these countries in
order to exploit their resources and make a profit often find willing partners
in governments that also need capital to stay afloat. However, these same
governments may not be especially stable: they may be young democracies,
governments in transition, military regimes, or governments threatened by
internal armed conflict.12 Because they may not command the widespread,
popular support of their citizens, they may resort to force to remain in power,
as is the case in Burma, the Nigeria of Abacha, Chad, and the Sudan.13 In
some cases, the existence of armed forces in opposition to the ruling
governments provides those in power with justification for militarizing
development. In the words of Chadian President Idriss Deby (after he spent
$4.5 million—a portion of Chad’s signing bonus from oil companies for the
notorious Chad-Camaroon pipeline—on weapons), “Without security there
can be no development programs.”14
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To convince investors that their investments are safe, host governments
may offer the protection of armed security forces, in the form of government
troops, or the assistance of state militaries to private forces. Transnational
corporations accept this offer for a variety of reasons; for example, they have
no choice but to secure the cooperation of the host government if they wish
to reap the rewards of that country, and they believe in the “controversial but
necessary relationships with the state security forces.”15 In a country
occupied by a military regime or an unstable government and a weak economy,
the government may be willing to do whatever is necessary, even if it is in
violation of international treaties and customary international law, to secure
the availability of much-needed foreign currency.
Because these so-called development projects are often opposed by the
local people—or would be, if the local peoples were consulted, which rarely
happens—the projects often become the focus of protest, and in some cases,
guerrilla activity. Thus, a vicious cycle is created: an unwanted project, which
requires militarization and violence for its creation leads to resistance and,
sometimes, violence. In turn, resistance leads to continued armed security
for its ongoing protection. As former Unocal President John Imle stated
about the build-up around Unocal’s Yadana pipeline, “What I’m saying is
that if you threaten the pipeline there’s gonna be more military. If forced
labor goes hand and glove with the military yes there will be more forced
labor. For every threat to the pipeline there will be a reaction.”16

BURMA, UNOCAL AND MILITARY “SECURITY”
If you were the head of an oil and gas company and you wanted to build a
pipeline in a country well known for its extraordinary and remote natural
resources, its guerrilla warfare, its repressive military regime, its widespread
human rights abuses, and its brutal military, how would you protect your
project being constructed through a jungle inhabited largely by oppressed
indigenous peoples? If you were Roger Beach, CEO of Unocal, or John
Imle, President, of Unocal, you would hire that brutal military to “secure”
the pipeline.17 The case of Unocal arranging to hire the Burmese army for
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security18 is but one example of a transnational corporation utilizing local
military forces to “protect” its investment at the expense of local peoples,
who are, in fact, the ones truly in need of protection from their country’s
own army.
Before Unocal’s pipeline was constructed across Burma’s southern
Tenasserim, fisherfolk and farmers in the region made their livelihoods relatively free from restrictions; they were able to provide for themselves and
occasionally earn extra money.19 Once the pipeline’s construction began in
1991, everything changed. One of the most remarkable transformations in
the region was the startling military build-up. Since 1991, at least sixteen
military battalions (with each battalion averaging 500 soldiers) have
occupied the forty-one miles of pipeline across the Tenasserim.20
The consequences of this militarization have been dire. As EarthRights
International, a nongovernmental organizational working on human rights
and environmental violations in Burma, has documented, the military
build-up has led to myriad abuses including massive forced relocations, rape,
forced labor and forced portering, torture, extrajudicial executions, environmental destruction, economic dislocation, and attacks on indigenous
cultures.21 Each of these particular abuses has created a domino effect
leading to other violations of fundamental human rights. For example, the
forced relocations have led numerous farmers and fisherfolk to lose their
access to their traditional livelihoods, which in turn has led some of their
daughters into prostitution to support their families.22 In the same way,
restrictions on freedom of movement—people must obtain military permission to go outside the village—have led to increased incidents of disease.23
And so on.
Unocal claims that it is “improving lives in Myanmar”24 through a
program of socio-economic initiatives directed at thirteen villages in the pipeline region.25 Even if Unocal’s statistics about increased access to health
care, education, and economic development were true, they are rendered
meaningless by the fact that these programs never would have been
necessary but for the pipeline. The people of the pipeline region were never
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consulted about their wishes regarding this “development;”26 they, in fact,
do not want the pipeline;27 and they believe their lives were better—even
without Unocal’s socio-economic programs—before the pipeline arrived.28
Accordingly, it would seem that the people of Burma were happier before
the soldiers arrived.

COLUMBIA, NIGERIA, AND THE GLOBALIZATION OF ABUSE
Unfortunately, Burma is far from being the only country with a history of
violent corporate involvement. For example, in Columbia, Los Angeles’
Occidental Petroleum (OXY) hired AirScan, a private U.S. security firm, to
protect their oil operations in that country. In collaboration with the
Columbian military, AirScan launched an “anti-guerrilla” raid on the village
of Santo Domingo in which eighteen civilians, nine of them children, were
killed. OXY’s Cano Limon pipeline, completed in 1996, has been attacked
by guerrillas more than 500 times, and of 38 assassinations, 18 massacres,
31 incidents of torture, 44 kidnappings, 151 illegal detentions, 2,360 incidents
of harassment, and 150 displacements of people in the region, all have been
connected to the pipeline.29 Gibraltar 1, another OXY drill site in the U’Wa’s
traditional territory, has become another battlefield for the U’Wa people, with
military and police forces invading on at least four separate occasions,
resulting in the deaths of at least three children and injuries to many more.30
Similarly, Nigeria’s indigenous people have been victimized by both
Chevron and Shell, acting in complicity with the Nigerian military forces.
In Nigeria’s Delta region, Chevron’s oil production activities have destroyed
the fisheries, fresh water supplies, and homes of local residents. After
Chevron refused to meet with the affected peoples, a group of them went,
unarmed, to Chevron’s offshore Parabe platform and demanded a meeting.31
After three days of peaceful and increasingly successful negotiations, during
which the protesters agreed to leave the platform the next morning, Chevron
sent in a helicopter filled with Chevron representatives and armed soldiers,
who opened fire on the protestors from the air.32 Two protestors were killed
and more than thirty were wounded, including one who was first shot and
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then bayonetted.33 Soldiers kidnapped and subsequently tortured the protest
leader after he refused to confess to piracy. Seven months later, Chevron
leased helicopters and flew over fishing villages, opening fire. Subsequently,
the company leased boats filled with amphibeous soldiers who attacked the
villages. As a result of these two assaults, at least seven people died.34
Shell presents yet another case study in brutal corporate engagement.
Shell’s oil extraction activities in Ogoniland have led to environmental
devastation, cultural destruction, and murder. Ken Saro-Wiwa, the Nigerian
activist and writer, along with Ogoni community members peacefully
protested the massive oil spills and related cultural and environmental
destruction. In response, Shell hired the Nigerian army for “protection,”
resulting in the deaths of Saro-Wiwa and eight other activists.35
These specific examples of what might be characterized as “corporate
militarization” are replete with chilling details about human suffering and
environments laid waste. Omitted here, in the interests of time and space,
is a description of the broader, systemic ills that result from militarization:
money gets siphoned from critical social and economic programs and poured
into an already bloated military budget; gender roles are stratified and
negative gender stereotypes reinscribed and magnified, to the obvious detriment of women;36 sexual and other violence against women—and against
everyone, for that matter—becomes the accepted mode of discourse in a
society permeated by a militaristic mentality.37 When examining the landscape of corporate militarization in some developing countries, both the
forest and the trees look bleak indeed.

A TOOL TO COUNTER CORPORATE POWER:
THE ALIEN TORT CLAIMS ACT
In an era of unprecedented globalization, power has shifted away from
national governments to corporations. According to one CEO, “Market forces
and large corporations in many ways have a bigger impact on people’s lives
than governments or regional and international institutions.”38 Ordinary
workers often share that view: “The [WTO] demonstrations are an indica-
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tion of people’s unease in the face of globalization. There is a fear that
governments can’t stand up to the power of multinational companies.”39
In 2001, ExxonMobil’s annual revenues exceeded $210 billion, and the
sixteen largest American petroleum corporations had revenues totaling nearly
$500 billion.40 In comparison, the U.S. government’s revenues were 2.1
trillion. 41 That the petroleum refining industry alone, excluding other
extractive fields like mining, timber, crude oil production, and related
energy services, has annual revenues equaling twenty-five percent of the
United States government budget, suggests just how much leverage these
corporations have over their own government.42 This ever-growing concentration of wealth and power in the hands of fundamentally undemocratic global
corporations with no accountability to governments or peoples whatsoever
(except for their shareholders) forces us to seek new answers to the question:
where are the checks on this power? How do we, as citizens of the United
States and citizens of countries affected by U.S. corporations, hold those
responsible accountable for their activities abroad, especially when those
activities lead to human rights abuses?
National governments and international institutions, particularly the United
Nations, are supposed to guarantee and make real universal values such as
human rights,43 which include human security, health, and economic, social,
and cultural protections.44 These values and ideals have been enshrined not
only in international treaties, but also in national constitutions and laws.45
However, even a cursory look at numerous countries, including but not limited
to those in the Global South,46 makes clear that universal governmental commitment to environmental and human rights principles is, at best, rhetorical.
Looking to the U.S. government to stem the rising tide of corporate power
and the corresponding impunity with which U.S. corporations operate abroad
is a dubious undertaking. In fact, the number of former oil and gas industry
executives who are currently serving in the Bush Administration suggests
that we can count on exactly the opposite phenomenon: a government that is
heavily infiltrated and influenced by those corporate interests.47
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The United Nations and other international institutions are similarly
suspect; recent activities indicate that these purported bastions of freedom
and equal opportunity have themselves become willing accomplices to
corporate malefactors.48 Furthermore, international legal fora either limit
themselves to hearing cases brought by one country on behalf of its citizens
against another49 or lack the ability to deliver enforceable legal decisions.50
Where, then, do we go to effect real corporate accountability for the
egregious human rights abuses perpetrated by corporations working in
countries whose armies expand in order to play host to these international
power brokers?
The U.S. courts since 1993 and increasingly over the past decade have
offered up an interesting strategy through suits brought under the Alien Tort
Claims Act (ATCA). The ATCA’s text is as short as it is proving to be
powerful, granting federal district courts jurisdiction to hear “any civil
action by an alien for a tort only, committed in violation of the law of nations
or a treaty of the United States.”51 Although enacted in 178952 , the ATCA
was largely ignored until 1979, when the Paraguayan Filartiga family, whose
son had been murdered, used it to sue the offending police officer who had
since relocated to Brooklyn.53 Since the landmark Filartiga case, numerous
plaintiffs have filed claims under the ATCA alleging human rights violations
and seeking compensation.54
The elements of an ATCA claim at first glance appear simple: the plaintiff
must be an alien alleging a tort, and the alleged tort must be a violation of the
law of nations.55 A tort is in violation of the “law of nations” when it violates a norm of customary international law.56 Customary international law,
also known as opinio juris, “results from a general and consistent practice of
states followed by them from a sense of legal obligation;”57 however, determining when a practice has become general and consistent is not always so
simple. While an extended discussion of which norms rise to the level of
customary international law, and therefore become actionable under the
ATCA, is beyond the scope of this article, it is clear that war crimes,58 crimes
against humanity, 59 genocide,60 summary execution,61 torture,62 forced
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labor,63 arbitrary detention,64 and cruel, inhuman and degrading treatment65
meet the standard.
The first wave66 of ATCA cases focused on bringing state actors to justice
for their human rights abuses given that it was clear that international human
rights law applied to governments.67 However, two new possibilities emerged
for using the ATCA to hold private actors accountable: either a private party
could have committed an act so egregious, such as genocide,68 slave trading,69 or war crimes,70 that it nonetheless violates the law of nations; or the
private party could be characterized as a state actor.71 Whether a private
party is considered a state actor seems to depend on one of two things: whether
the state is “sufficiently involved [in the private party’s questionable conduct] to treat that decisive conduct as state action”;72 or, conversely, whether
the “private party is sufficiently involved [in the state’s questionable
conduct] to consider that party a state actor.”73
The second wave of ATCA cases, those suits against private corporations
for abuses of human or environmental rights, speaks directly to the problem
of corporate militarization. From Texaco in Ecuador74 to Unocal in Burma75
to Freeport-McMoRan in Indonesia76 to Shell77 and Chevron78 in Nigeria,
these cases are about the relationship between transnational corporations and
local militaries. These relationships come about because of the inability or
the failure of domestic laws to check corporate power, and they demonstrate
the violent consequences of that power run amuck. But perhaps these cases
are most important for what they mean to ordinary people. While many
indigenous peoples or people in developing countries do not categorically
oppose development, international agreements dictate that those who are
directly affected should have a voice in when, where, and how it proceeds.79
When a country like Burma not only fails to “enable [local peoples’] effective participation in the achievement of sustainable development,”80 but also
seeks to quash this participation through violent means, the ATCA offers up
one of the only meaningful avenues for participation.
Why does this participation matter so much? While it sometimes seems
that globalization is about mass movements, worldwide trends, and large
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theories, it is actually about individual people’s lives. The plaintiffs in
Doe v. Unocal81 represent examples of the otherwise unexceptional individuals whose lives, cultures, rights, and environments have been destroyed
by corporations. The military forced them to leave their homes; took their
property; forced them to clear trees, build barracks, and haul heavy equipment; prohibited them from farming and took their livestock; and, in some
cases, raped the women. 82 The Court noted, “the deposition testimony
recounted numerous acts of violence perpetrated by Burmese soldiers in
connection with the forced labor and forced relocations.”83 The Doe v. Unocal
case and other ATCA cases84 filed by individuals, who were directly affected
by corporate investment, seek to concretize the real effects of globalization
by giving its victims a forum for recounting and redressing their losses. While
the Court granted Unocal’s motion for summary judgment85 as to the
plaintiffs’ federal claims,86 it also stated:
Here, Plaintiffs present evidence demonstrating that before joining
the Project, Unocal knew that the military had a record of committing human rights abuses; that the Project hired the military to
provide security for the Project, a military that forced villagers to
work and entire villages to relocate for the benefit of the Project;
that the military, while forcing villagers to work and relocate, committed numerous acts of violence; and that Unocal knew or should
have known that the military did commit, was committing, and would
continue to commit these tortious acts.”87
By making this statement, regardless of the ultimate legal disposition of
the case, the court lent a certain legitimacy to the plaintiffs’ experience, and
the ATCA gave the plaintiffs a place to detail that experience. Those kinds
of details, if related by a sufficiently broad range of affected peoples
and repeated often enough, are a critical tool in stemming globalization’s
negative tide.
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CONCLUSION
Lawyers are taught that clear analysis, precise language, and strong
evidence are critical to win an argument. The phenomenon of globalization—amorphous, complex, and controversial—presents particular challenges
with regard to the traditional legal method. In an argument about globalization, where transnational corporations support its continued, unrestricted
path, and ordinary people oppose its destructive impact, how can the
ordinary people possibly prevail? To do so, they must describe in concrete
terms the real impact of this global condition and link it to the activities of
its perpetrators.
While an increasing number of globalization’s victims identify the abuses
committed by armed forces providing security for foreign investment or
development projects as a key source of globalization’s woes, how and where
are they to complain? The Alien Tort Claims Act offers a forum to those who
have been harmed by the specific activities of enormously powerful parties.
It gives victims a chance to reify their experience of globalization, and it
forces those who perpetrate (and benefit from) its worst abuses to listen.
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